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`mxolod kanonmdebloba ver

daicavs gamoxatvis Tavisuflebas.

imisaTvis, rom yovelma adamianma

usafrTxod gamoTqvas sakuTari

Sexeduleba, saWiroa,

sazogadoeba iyos Semwynarebeli~.

albert ainStaini

iq, sadac gaazrebuli da gaTavisebulia gamoxatvis

Tavisuflebis WeSmariti Rirebuleba, sadac libera-

luri faseulobebi sakanonmdeblo garantiebiTaa uz-

runvelyofili da adamianTa uflebebs icavs damo-

ukidebeli da miukerZoebeli sasamarTlo... sazoga-

doebas warmatebis da ganviTarebis perspeqtiva uda-

vod aqvs.

gamoxatvis Tavisufleba demokratiuli sazoga-

doebis safuZvelia, radgan am uflebis gareSe praq-

tikulad SeuZlebelia sxva uflebaTa realizacia.

zedmetia saubari im qveynis demokratiul ganvi-

Tarebaze, sadac adamianebs ara aqvT TviTgamoxatvis

winasityvaoba



SesaZlebloba, Tavisufali presa, protestis Tavi-

sufleba, xmis ufleba. am fundamentur uflebaTa

dacvas bevri qveyana ara mxolod deklarirebisa Tu

kanonSemoqmedebiTi gziT (konstitucia, konvencia, sa-

kanonmdeblo aqtebi) axdens, aramed praqtikuladac

axorcielebs, radgan gamoxatvis Tavisuflebis kon-

cefcia civilizebul demokratiebSi garedan Tavsmox-

veul valdebulebad ar aRiqmeba.

sazogadoebam, misma yovelma wevrma zustad unda

gaiazros erTi ubralo WeSmariteba: mxolod warma-

tebuli sazogadoeba SeiZleba gaxdes warmatebuli

saxelmwifoebriobis safuZveli. warmatebul saxelm-

wifod SeiZleba CaiTvalos is saxelmwifo, romelic

moqalaqezea orientirebuli, emsaxureba mis interess

da ara piriqiT. iq, sadac darRveulia kavSiri saxelm-

wifosa da moqalaqis pirovnul interesebs Soris, er-

TaderTi Sedegi totalitarizmia. am safrTxis utyu-

ari indikatori ki swored gamoxatvis Tavisuflebis

nebismieri saxiT SezRudvaa.

aRmosavleT evropisa da yofili sabWoTa sivrcis

bevrma qveyanam konstituciiT aRiara azrisa da gamo-

xatvis Tavisufleba; rogorc evrosabWos  wevrma qve-

yanam,  sakuTari kanonmdebloba  evropul normebTan

SesabamisobaSi moiyvana... Tumca, miuxedavad am nabije-

bisa, yvelam rodi SeZlo im realobis gadafaseba, ro-

melsac wlebis ganmavlobaSi sabWoTa sistema asazr-

doebda. gardamavali demokratiis qveynebSi, sadac

tradiciuli demokratiebidan bevri ram gadmoiRes,

maT Soris, sakanonmdeblo normebi da instituciona-

luri modelebi, dResdReobiT yvelaze mwvave prob-

lemad isev Zvelsa da axal msoflmxedvelobebs Soris

konfliqti rCeba.

es konfliqti Tavs ara marto institucionalur,

aramed pirovnul donezec  iCens. iq, sadac xdeba ada-

mianis fundamentur uflebebTan da TavisuflebebTan

gaucxoeba, mkvidrdeba klanuroba da proteqci-



onizmi. am tendenciaTa gaRrmaveba pirdapir kavSirSia

politikuri da ekonomikuri Zalauflebis mcire jgu-

febis xelSi koncentraciasTan. klanuri mmarTvelo-

bis `sikeTe~ post sabWourma sivrcem, kerZod, saqarT-

velom ukve bolomde iwvnia.

saxezea samarTlebrivi tradiciis deficitic. tra-

diciis Seqmna ki SeuZlebelia sazogadoebisa da xeli-

suflebis mxridan Rirebulebebis gadafasebisa da

efeqturi institutebis Seqmnis gareSe.

rogor Seiqmna es tradicia civilizebul demokra-

tiebSi? rogori asaxva hpova saukunis win Sobilma

`ideaTa Tavisufali bazris~ koncefciam amerikul sa-

samarTlo praqtikaze? ramdenad farToa is garanti-

ebi, romelTac adamianis uflebaTa evropuli konven-

cia gamoxatvis Tavisuflebas aniWebs? dabolos, varT

Tu ara Cven realurad im evropuli samarTlebrivi

sivrcis nawili, romelsac formalurad 1999 wels,

evropis sabWoSi gawevrianebis Sedegad mivuerTdiT?

_ am SekiTxvebze pasuxs winamdebare ortomeulSi ipo-

viT da albaT, Tavadac SeafasebT imas,  Tu ramdenad

aris daculi liberaluri faseulobebi dRevandel

saqarTveloSi.

mocemuli saxelmZRvanelo, romelic momavali da

moqmedi JurnalistebisTvis, mosamarTleebisa da ad-

vokatebisTvisaa gankuTvnili, Rirebulia im mxriv,

rom moicavs qarTuli sasamarTloebis mier gamoxat-

vis Tavisuflebis sferoSi bolo rva wlis ganmavlo-

baSi ganxilul gadawyvetilebebsa da maT analizs, rac

saqarTveloSi am tipis saqmeebis monacemTa bazis Seq-

mnis pirveli mcdelobaa. saxelmZRvanelo aseve mo-

icavs komentarebs sityvisa da gamoxatvis Tavisuf-

lebis Sesaxeb axladmiRebul kanonze, romelic dasav-

lur standartebzea dafuZnebuli da amerikul da ev-

ropul samarTalSi arsebul demokratiul normebs

asaxavs. es naSromi amerikuli, evropuli da qarTuli

gamocdilebis Sedarebis da rac yvelaze mTavaria,



imis gaazrebis saSualebas iZleva, Tu ratom aris mniS-

vnelovani Cveni qveynis demokratiuli ganviTarebis-

Tvis gamoxatvis Tavisuflebis dacva rogorc kanon-

mdeblobisa da saxelmwifo institutebis, aseve sazo-

gadoebis mxridan.
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analizi

Sesavali

`kongress ekrZaleba, miiRos kanoni, romelic SezRudavs sityvis an

presis Tavisuflebas, daawesebs religias, xels SeuSlis Tavisufal

aRmsareblobas, an waarTmevs xalxs mSvidobiani Sekrebis uflebas

da uflebas, peticiiT mimarTos mTavrobas~.

aSS-s konstituciis pirveli Sesworeba

SeerTebuli Statebis uzenaesi sasamarTlos mosamarTlem _ blekma

sasamarTlos erT-erT gadawyvetilebaSi ganacxada: `pirveli Sesworebis

ena martivi da advilad gasagebia. misi ena absoluturia. sityvebi `kon-

gress ekrZaleba~  niSnavs, rom kongress ekrZaleba da sxvas _ arafers.

cxadia, rom gamoxatvis Tavisufleba unda dabalansdes sxva uflebebTan,

magram es balansi konstituciis mamebma ukve daicves, rodesac konsti-

tucias werdnen. amitom, sasamarTlos konstituciis pirveli Sesworebis

sxvagvarad gagebis ufleba ara aqvs~.

cxadia, mosamarTle blekis es mosazreba uzenaes sasamarTlos araso-

des gauziarebia da SeerTebuli Statebis konstituciis arc erTi Seswo-

reba ar yofila iseTi debatebis da interpretaciis sagani, rogorc misi

pirveli Sesworeba. amis mizezi martivia: pirveli SesworebiT daculi

Tavisuflebebi _ sityvis, gamoxatvis, presis, Sekrebisa da peticiis Tavi-

sufleba _ SeerTebuli Statebis konstituciuri wyobis fundamentia.

pirveli Sesworebis sityvasityviT wakiTxvis Sedegad, SegviZlia da-

vaskvnaT, rom kongresi garkveul akrZalvebs eqvemdebareba. anglo-ameri-

SFDB 6
UFVJ{FNDBC SFDBCEAKT<F

FVTHBRBC ITTHST<EK INFNT<IB

zogadi

principebi
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kuli saerTo samarTlis normebi da sasamarTlos SemzRudveli brZanebebi

am akrZalvas ar eqvemdebareba. sasamarTlo interpretaciis Sedegad dad-

ginda, rom pirveli Sesworebis teqstSi moxseniebuli kongresi dReisaT-

vis moicavs ara mxolod sakanonmdeblo organos, aramed mTel federa-

lur mTavrobas.

pirveli Sesworebis sityvasityviT wakiTxvis Sedegad, aseve SegviZlia

davaskvnaT, rom Statebi ar arian valdebuli, daicvan gamoxatvis Tavi-

suflebis garantiebi. konstituciis mamebs surdaT, rom federalur

doneze ar momxdariyo cenzura. rac Seexeba Statebs, maT SeeZloT, daere-

gulirebinaT iseTi sakiTxebi, rogoricaa ciliswameba, pornografia da

sxva. asec xdeboda, sanam 1920 wels saqmeSi giTlou niu iurkis winaaRm-

deg1 , uzenaesma sasamarTlom ar ganacxada, rom pirveli SesworebiT da-

culi uflebebi Statebis mxridan darRvevisgan daculia konstituciis

meToTxmete SesworebiT. am precedentidan gamomdinare, meToTxmete Ses-

worebis gavrceleba Statebze miiCneva imave Zalis mqoned, rac pirvel

Sesworebas aqvs federaluri mTavrobis mimarT.

gamoxatvis Tavisuflebas demokratiul sazogadoebaSi, rogorc wesi,

sam ZiriTad funqcias aniWeben. esenia:

1. TviTgamoxatvis da TviTsrulyofis Tandayolili swrafvis

dakmayofileba;

2. simarTlis miRweva da xelSewyoba;

3. simarTlis dadgena TviTmmarTvelobis miznis misaRwevad.

Tavdapirvelad, SeerTebuli Statebis sasamarTloebi sakmaod mtru-

lad iyvnen ganwyobilni politikuri umciresobebis mimarT, radgan arse-

bobda Sexeduleba, rom `ucxo ideebi~ Zaladobas Cauyrida safuZvels.

amerikis mdidrebsa da Zalauflebis mqoneT miaCndaT, rom iseTi ideebis

qadageba, romlebic safuZvels uyris anarqizms, komunizms an socializms,

daangrevda SeerTebuli Statebis industrias _ anu maSindel mTavrobas.

uzenaesi sasamarTlos ramdenime mosamarTle _ oliver vendal holmsi,

luis brandeisi _ cdilobda galaSqrebas am SiSis winaaRmdeg, ris Sedega-

dac daiwera cnobili gansxvavebuli azri saqmeze abramsi SeerTebuli

Statebis winaaRmdeg.2  am gansxvavebul azrSi isini davobdnen, rom rogori

politikuri sarCulis mqonec ar unda iyos gamoxatva, is ar unda Seiz-

1 Gitlow v. New York. Reargued: November 23, 1923. Decided: June 8, 1925.
2 ix. kari II, Tavi I, gv. 163.
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Rudos _ garda im SemTxvevisa, rodesac saxezea naTeli da myisieri safr-

Txe, rom am gamoxatvis Sedegad dadgeba ziani. isini cdilobdnen, sasa-

marTlo daerwmunebinaT, rom saWiro iyo ara gamoxatvis Sinaarsis ana-

lizi, aramed imis dadgena, moitanda Tu ara esa Tu is gamoxatva realur

da myisier Sedegebs. maTi azriT, gamoxatva mxolod maSin SeiZleboda Sez-

Ruduliyo, Tu is gadaabijebda zRvars gamoxatvasa da Zaladobas Soris.

sakmaod nela, TandaTanobiT, sasamarTlo ufro liberaluri gaxda

politikuri gamoxatvis mimarT. Tumca sasamarTlo TiTqmis srulad iReb-

da praqtikaSi mosamarTle holmsis mier ganviTarebul `myisieri safrT-

xis~ doqtrinas, rodesac 50-ian wlebSi makartizmma wamoyo Tavi. uzenaesma

sasamarTlom kvlav gadadga nabijebi ukan, radgan komunizmis safrTxe

sagrZnobi Seiqna. 1950 - 1960-ian wlebSi dasajes sakmaod bevri aqtivisti,

romlebic xalxs komunisturi revoluciisken mouwodebdnen.

sabolood, 1969 wels sasamarTlom Seqmna axali standarti saqmeSi

brandenburgi ohaios winaaRmdeg3 , sadac gaauqma ku kluqs klanis wevris

sisxlissamarTlebrivi pasuxismgebloba sisxlissamarTlebrivi sindika-

lizmisTvis. sasamarTlom daadgina, rom gamoxatva ar SeiZleba SeizRu-

dos, garda im SemTxvevisa, rodesac is miznad isaxavs ukanono qmedebis

myisier gamowvevas da arsebobs maRali albaToba, rom aseTi qmedeba Sed-

geba. branderburgis testis Tanaxmad, romelic dResac ZalaSia, Tu mka-

fiod ar ikveTeba zemoT CamoTvlili niSnebi, maSin Zaladobisa da siZul-

vilis qadagebac ki daculia pirveli SesworebiT.

amasTan, sasamarTlos mouxda, pasuxi gaeca kiTxvaze, Tu romeli  gamo-

xatva ar aris daculi pirveli SesworebiT; aseve _ arsebobs Tu ara dro

da adgili, sadac da rodesac SesaZlebelia pirveli SesworebiT daculi

gamoxatvis SezRudva.

`pirveli principi~

am nawilSi mocemulia gamoxatvis kategoriebi, romlebzec gansxva-

vebuli reJimi vrceldeba SeerTebul StatebSi. es CamonaTvali amomwu-

3 ix. kari II, Tavi I, gv. 181.
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ravi ar aris, radgan sasamarTloebis praqtikaSi TiTqmis yoveldRe Cndeba

axali sakiTxebi.  xSirad sasamarTlos uxdeba sakmaod martiv kiTxvebze

pasuxis gacema da Tavisufali sityvis ZiriTadi principebis gameoreba.

magaliTad, saqmeSi texasi jonsonis winaaRmdeg4  sasamarTlom ganacxada,

rom texasis kanoni, romliTac dasjadad cxaddeba SeerTebuli Statebis

droSis dawva, pirvel Sesworebas ewinaaRmdegeba.

ra saxis gamoxatva ar aris daculi

pirveli SesworebiT?

pirveli Sesworebis meTodologiis mniSvnelovan xedvas warmoadgens

gamoxatvis kategoriebad dayofa. rogorc qvemoT mocemul sqemazea5  ga-

mosaxuli, pirveli Sesworeba zogierTi kategoriis gamoxatvas srulad

icavs, zogs _ SedarebiT naklebad da zogi saxis gamoxatva saerTod ar

aris daculi konstituciiT. politikuri gamoxatva da debatebi dacvis

yvelaze maRali xarisxiT sargeblobs, xolo uxamsoba saerTod ar aris

daculi. mosamarTle stevensma gadawyvetilebaSi saqmeze R.A.V. qalaq

seint polis winaaRmdeg, aRniSna: `ZiriTadi politikuri gamoxatva yve-

laze maRla dgas, komerciuli, arauxamsi da seqsualuri masalebi e.w.

meore kategorias miekuTvneba, xolo uxamsoba da e.w. individualuri

SuRlis gamaRvivebeli gamoxatva yvelaze naklebad aris daculi~. Tumca,

unda iTqvas, rom gamoxatvis kategoriebad dayofa sulac ar aris erTsu-

lovnad miRebuli da mas xSiradac akritikeben. TviT mosamarTle stiven-

sma imave gadawyvetilebaSi ganacxada, rom kategorizacia mxolod bun-

dovan sazRvrebs qmnis da mas didxans arseboba aRarc uweria. Tavis mxriv,

mosamarTle skaliamac imave gadawyvetilebaSi aRniSna, rom pirveli Ses-

worebisTvis relevanturi darCa kategorizaciis mxolod SezRuduli

midgoma.

analizis am nawilSi Cven ganvixilavT gamoxatvis konkretul katego-

riebs da maTi dacvis xarisxs pirveli Sesworebis Tanaxmad. es gamonakli-

sebi TandaTan Camoyalibda sasamarTlo praqtikis Sedegad, Tumca pro-

4 ix. kari II, Tavi I, gv. 238.
5 ix. gv. 23-24.
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cesi erTsulovani ar yofila da maTi gadasinjva isev da isev xdeba konk-

retuli saqmeebis mixedviT: sasamarTlo abalansebs, erTi mxriv, gamoxat-

vas da, meore mxriv, sxva uflebebsa da interesebs, romlebsac gamoxatvis

Tavisfuleba `ejaxeba~. swored amitom, gamonaklisebis CamoTvlis nacv-

lad, Cven ganvixilavT am gamonaklisebis Seqmnis mizezs da mniSvnelobas.

aseve, ganvixilavT, Tu rogor xdeba dabalanseba, erTi mxriv, gamoxatvis

Tavisuflebasa da, meore mxriv, rasizms, sqesobrivi diskriminaciasa da

antisemitizms Soris.

sasamarTlo praqtikis Sedegad Cndeba Semdegi gamonaklisebi: cilis-

wameba, panikis gamowveva, individualuri SuRlis gamaRvivebeli gamoxatva

da mowodeba, danaSaulisken waqezeba, uxamsoba.

panikis gamowveva: gamoxatvis klasikuri magaliTi, romelic pirveli

SesworebiT ar aris daculi da iwvevs panikas, aris SeZaxili: `xanZari!~

xalxiT savse TeatrSi, rodesac xanZris saSiSroeba sruliad ar arsebobs.

es gamonaklisi ganaviTara oliver vendal holmsma saqmeSi Senki SeerTe-

buli Statebis winaaRmdeg6 . aRsaniSnavia, rom es gamonaklisi exeba mxo-

lod iseT situaciebs, sadac adamiani winaswar advilad gansazRvravda,

rom misi sityvebi sxvebs zians miayenebda.

individualuri SuRlis gamomwvevi gamoxatva: uzenaesma sasamarT-

lom cnobil gadawyvetilebaSi Caplinski niu hempSiris winaaRmdeg7

daadgina, rom pirveli Sesworeba ar icavs individualuri SuRlis gamaR-

vivebel gamoxatvas. saqmeSi dadginda, rom gamoxatva `romelic pirdapir

iwvevs Zaladobas im piris mxridan, romlisadmic es sityvebi an SeniSvnaa

mimarTuli, ar aris daculi pirveli SesworebiT~. amgvari gadawyvetileba

dResac debatebis sagania, Tumca, es gamonaklisi iSviaTad Tu gamxdara

sityvis Tavisfulebis SezRudvis safuZveli praqtikaSi.

danaSaulze waqezeba: es kidev erTi gamonaklisia, romelsac pirveli

Sesworeba ar icavs. rodesac piri sxva pirs aqezebs, Caidinos danaSauli,

es gamoxatva ar eqceva pirveli Sesworebis dacvis farglebSi. dReisaTvis

debatebis sagani gaxda sakiTxi: SeiZleba Tu ara Zaladobis gavrceleba

satelevizio eTeriT, an daiSveba Tu ara iseTi publikaciebis gamoqvey-

neba, romlebic danaSaulis Cadenisken ubiZgebs adamians? es sakiTxebi

wydeba imis gaTvaliswinebiT, Tu rogoria auditoria, dro, adgili da

sxva konkretuli garemoebebi.
6 ix. kari II, Tavi I, gv. 161.
7 ix. kari II, Tavi I, gv. 171.
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uxamsoba: uxamsobis akrZalvisTvis uzenaesma sasamarTlom saqmeSi mi-

leri kaliforniis Statis winaaRmdeg8  daadgina samwverovani testi,

romlis mixedviTac, uxamsobis akrZlva ar daarRvevs pirvel Sesworebas,

Tu:

1. Tanamedrove sazogadoebrivi standartebis misadagebis Sedegad _

`saSualo adamiani~ mocemul masalebs ar miiCnevs mTlianobaSi mwveli

interesis gamomwvevad;

2. mocemuli masalebi sqesobriv moqmedebebs asaxavs aSkarad Seuracx-

myofeli formiT _ rac Statis kanoniT aris gansazRvruli;

3. mocemuli masalebi moklebulia seriozul literaturul, mxatv-

rul, politikur an mecnierul faseulobebs.

mileris testi dResac kanonia SeerTebul StatebSi da TiTqmis yvela

StatSi miiRes kanoni, romelSic es testia inkorporirebuli.

8 ix. kari II, Tavi I, gv. 194.
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1. pirveli Sesworeba icavs gamoxatvis Tavisuflebas mxolod

saxelmwifos Carevisgan. pirveli Sesworeba ar ereva

kerZo cenzuris sakiTxebSi.

rogorc ukve aRvniSneT, pirveli Sesworeba akrZalvas uwesebs kong-

ress, romelic dReisaTvis gagebulia, rogorc mTeli federaluri mTav-

roba. rac Seexeba gazeTis mier ama Tu im reklamis gamoqveynebaze uaris

Tqmas, internet provaideris mier internetSi veb-gverdis ganTavsebaze

uars, damqiraveblis mier misi ofisis SenobaSi proklamaciebis gavrce-

lebis akrZalvas, _ es cenzura ar aris. Tumca, es ar niSnavs, rom msgavsi

qmedebebi ar zRudavs gamoxatvas. ubralod, es qmedebebi ar aris daculi

pirveli SesworebiT, radgan, Tavis mxriv, gazeTic, internet provaide-

ric, damqiravebelic sargeblobs gamoxatvis an dumilis uflebiT, ris

farglebSic mas aqvs arCevani, ar dauSvas gamoxatva, romelsac ar eTan-

xmeba _ Tu, ra Tqma unda, saxelmwifos mier ar finansdeba, an sxvagvarad

ar arRvevs kanons.

2. pirveli Sesworeba absoluturi ar aris. arsebobs viwrod

formulirebuli SezRudvebi gamoxatvis garkveuli

kategoriisaTvis.

didi xnis win uzenaesma sasamarTlom gadawyvita, rom pirveli Seswo-

rebiT daculi uflebebis farTo speqtris regulirebisTvis saWiro iyo

misi dayofa dacul da daucvel gamoxatvad da dacul gamoxatvaSi garkve-

uli kategoriebis dadgena. am midgomas `kategorizacias~ uwodeben. pir-

velad sasamarTlom aseTi xedva gamoiCina saqmeSi niari minesotas wina-

ZiriTadi principebi
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aRmdeg9 . sasamarTlom aRniSna, rom arsebobs garkveuli saxis gamoxatva,

romelic pirveli Sesworebis dacviT ar sargeblobs: 1. gamoxatva, romelic

safrTxes uqmnis erovnul usafrTxoebas; 2. uxamsi gamoxatva; 3. gamoxatva,

romelic arRvevs mSvidobas an safrTxes uqmnis sakuTrebas; 4. gamoxatva,

romelic cilismwamebluria.

3. miuxedavad misi Sinaarsisa, pirveli Sesworeba ar icavs

gamoxatvas, romelic qmnis sicocxlisa da sakuTrebis xelyofis

myisier da gardauval safrTxes.

es principi Camoyalibda saqmeSi brandenburgi ohaios winaaRmdeg da

Semdeg kidev erTxel gaiJRera saqmeSi koeni kaliforniis winaaRmdeg. am

principiT kidev erTxel marTldeba im gamoxatvis SezRudva, romelic

erovnul usafrTxoebas emuqreba. amgvari gamoxatva maSin aikrZaleba, Tu

dadgindeba, rom arsebobs zianis myisieri da gardauvali safrTxe. am Sem-

TxvevaSi _ sanam sapirispiro ar damtkicdeba _ arsebobs Zlieri prezum-

fcia, rom gamoxatva daculia pirveli SesworebiT. magaliTad, piri, ro-

melic mitingze daiyvierebs: `davamxoT saxelmwifo!~ ar daisjeba, radgan

es gamoxatva mxolod maSin gaxdeba arakanonieri, Tu auditoria Seiara-

Rebulia, an es gamosvla gamoiwvevs xalxis SeWras romelime saxelmwifo

dawesebulebaSi.

4. pirveli Sesworeba icavs eqspresiuli qmdebis farTo speqtrs

wminda verbaluriT dawyebuli, werilobiTi da simboluri

sityvis, agreTve, e.w. `sityva plusis~ (demonstraciebi, piketebi)

CaTvliT.

sasamarTlo Tavis gadawyvetilebebSi yovelTvis aRniSnavda, rom ga-

moxatva ufro metia, vidre ubralod sityvebi. is SeiZleba moicavdes ara-

verbalur gamoxatvas, rogoricaa xelsaxvevebis, droSebis, tansacmlis,

formis an sxva simbolikis gamoyeneba. gamoxatva aseve moicavs piketire-

bas, demonstracias an msvlelobebs.

1969 wels saqmeSi tinkeri de moinis skolis olqis damoukidebeli sa-

zogadoebis winaaRmdeg10 , uzenaesma sasamarTlom aRiara skolis moswav-

leebis ufleba, gaekeTebinaT Savi feris xelsaxvevebi vietnamis omis wina-

aRmdeg protestis gamosaxatavad. 1990 wels ki saqmeSi texasi jonsonis

9 ix. kari II, Tavi I, gv. 165.
10Tinker et al. v. Des Moines Independent Community School District et al. No. 21. SUPREME COURT

OF THE UNITED STATES. 393 US 503. Argued November 12, 1968.
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winaaRmdeg  uzenaesma sasamarTlom aRiara piris ufleba, daewva amerikis

SeerTebuli Statebis droSa politikuri protestis niSnad.

simbolur gamoxatvasa da e.w. `sityva pluss~ Soris mkafio gansxvaveba

ar arsebobs. rogorc wesi, es ukanaskneli gulisxmobs iseT qmedebebs,

rogoricaa msvlelobebi, demonstraciebi, piketebi, proklamaciebis da-

rigeba. sasamarTlom pirvelive wlebSi aRniSna, rom e.w. `sityva plusi~

sargeblobs dacvis farTo garantiebiT, Tumca, SesaZlebelia misi viwrod

degulireba, radgan am SemTxvevaSi saqme ar gvaqvs gamoxatvis SinaarsTan.

5. yvela saxis gamoxatva ar aris Tanabrad daculi. pirveli

Sesworeba cnobs daculi sityvis garkveul ierarqias.

uzenaesi sasamarTlos gadawyvetilebebis analizisas maleve davrwmun-

debiT, rom gamoxatvis kategoriebs Soris garkveuli ierarqia arsebobs.

qvemoT warmodgenil grafebSi mocemulia gamoxatvis sxvadasxva katego-

riis ierarqia:

gamoxatvis Sinaarsis ierarqia

politikuri

gamoxatva

religiuri, mecnieruli,

socialuri gamoxatva

komerciuli gamoxatva

cilismwamebluri gamoxatva

arawesieri, arauxamsi, e.w. `mozrdilTa~ gamoxatva

uxamsoba, erovnuli usafrTxoebisTvis, mSvidobisTvis

an sakuTrebisTvis safrTxis Semqmneli gamoxatva
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Sinaarsis mixedviT ierarqiis garda, arsebobs gamoxatvis adgilis mi-

xedviT ierarqia; magaliTad, gamoxatva parkSi ufro meti dacviT sargeb-

lobs, vidre gamoxatva sacxovrebel adgilze.

qvemoT warmodgenl sqemaSi aRniSnulia, Tu sad ufro metad aris da-

culi gamoxatva, misi Sinaasrsis miuxedavad.

gamoxatvis adgilis ierarqia

sajaro sasamarTlos Senobis kibe, parkebi, quCa

da sxva

kvazi-sajaro sacxovrebeli quCa,

sajaro biblioTekebi, universitetebi,

muzeumebi

specialuri daniSnulebis skola, saavadmyofo, samxedro baza, cixe

adgili

kvazi-kerZo savaWro centrebi, kerZo skolebi

kerZo sacxovrebeli saxli, kerZo

dawesebulebebi

6. garkveuli gonivruli regulireba daSvebulia wesrigis,

sazogadoebrivi janmrTelobis da piradi cxovrebis

xelSeuxeblobis dacvis mizniT _ gamoxatvis adgilis, drois

da formis mixedviT.

saxelmwifos SeuZlia, daawesos Sinaarsobrivad neitraluri SezRud-

vebi gamoxatvaze, Tuki es SezRudvebi `gonivrulia~ da emsaxureba saxel-

mwifos legitimur mizans: wesrigis, usafrTxoebisa da sakuTrebis dacvas.

magaliTad, moTxovna _ pirebma nebarTva aiRon demonstraciisTvis iseT

adgilas, sadac SeiZleba xeli SeeSalos transportis moZraobas, warmo-

adgens dasabuTebul regulirebas. Tumca SezRudvebi, romlebic farTod

formulirebuli da bundovania, ewinaaRmdegeba pirvel Sesworebas. 1960-
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ian wlebSi samxreT StatebSi samoqalaqo uflebebis aqtivistebs xSirad

sTxovdnen nebarTvas demonstraciis Casatareblad, Semdeg ki TviTnebu-

rad uars eubnebodnen nebarTvis gacemaze. sasamarTlom es nebarTvebis

sistema arakonstituciurad cno. 1978 wels saqmeSi kolini smitis wina-

aRmdeg11  sasamarTlom aRniSna, rom amerikuli nacisturi partiisTvis

dazRvevis Tanxis gadaxdevineba 350 000 dolari odenobiT, raTa maT Sem-

dgom CaetarebinaT demonstracia skokieSi, konstituciis pirveli Seswo-

rebis darRveva iyo.

drois, adgilisa da formis mixedviT SezRudvebi gamarTlebulia kons-

tituciurad, Tu daculia Semdegi kriteriumebi:

1. Sinaarsobrivad neitraluria;

2. emsaxureba legitimur saxelmwifo interess: sazogadoebrivi

janmrTelobis, usafrTxoebis da keTildReobis dacvas;

3. imdenad viwrod formulirebulia, rom emsaxureba mxolod

legitimuri interesis dacvas;

4. exeba yvelas Tanabrad;

5. iTvaliswinebs gasaCivrebis meqanizmebs.

7. pirveli Sesworeba icavs rogorc sityvis Tavisuflebas,

aseve dumilis uflebas.

rogorc ukve cnoblia, SeerTeuli Statebis konstituciis mexuTe Ses-

worebis Tanaxmad, ikrZaleba piris davaldebuleba, misces Cveneba saku-

Tari Tavis winaaRmdeg. es ufleba dumilis uflebaa, Tumca is mxolod

konkretul situaciaSi moqmedebs. Tavis mxriv, pirveli Sesworebac icavs

piris dumilis uflebas. sasamarTlom ganacxada, rom pirveli Sesworeba

icavs piris fiqris da azris Tavisuflebas Statebis Carevisgan, rac mo-

icavs piris uflebas, Tavi Seikavos saubrisgan. Sesabamisad, yovelgvari

iZuleba ikrZaleba. saqmeSi samxreT bostonis omis veteranTa gaerTianebis

sabWo irlandiur-amerikuli homoseqsualebis, lesboselebis da biseqsu-

alebis bostonis jgufis winaaRmdeg,12  uzenaesma sasamarTlom daaskvna,

rom wminda patrikis dRisadmi miZRvnili aRlumis organizators _ kerZo

11Frank COLLIN and the National Socialist Party of America, Plaintiffs-Appellees, v.Albert SMITH,

President of the Village of Skokie, Illinois, 1978.
12 South Boston Allied War Veterans Council, Petitioners v. Irish-American Gay, Lesbian and Bisexual

Group of Boston, etc., et al. 515 U.S. 557; 115 S. Ct. 2338; 132 L. Ed. 2d 487; 1995.
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veteranTa gaerTianebas _ ufleba hqonda, uari eTqva homoseqsualebis-

Tvis aRlumSi monawileobaze. organizatorebis iZuleba, raTa maT daeS-

vaT aseTi monawileebi, SeewinaaRmdegeboda pirvel Sesworebas, radgan

maT ar eqnebodaT ufleba, SeerCiaT  dagegmili RonisZiebis Sinaarsi.

sasamarTlo praqtikis Sedegad Camoyalibda Semdegi viTareba: ar Se-

iZleba maswavleblebis iZuleba, rom maT aswavlon is, risic Tavad ar sje-

raT; arc moswavleebi arian valdebulni, skolaSi fici dadon SeerTebuli

Statebis himnze. aseve, gazeTebs ufleba aqvT, ar gamoaqveynon is gancxa-

debebi, reklamebi an saredaqcio werilebi, romelTa gamoqveynebac maT

ar surT (`maiami heraldi~ tornilos winaaRmdeg13 ). Tumca amaTgan gansxva-

vebiT, mauwyeblebs SeiZleba daekisroT garkveuli politikuri infor-

maciis gadacemis valdebuleba. amis mizezi aris is gansxvaveba, rac beWdur

da eleqtronul medias Soris arsebobs: mauwyeblebi iyeneben amowurvad

da SezRudul resurses (sixSireebs), romelic ufro metad unda daregu-

lirdes, vidre beWduri media. gamonaklisebi keTdeba komerciul gamo-

xatvasTan dakavSirebiTac. aseTi ram daSvebulia maSin, rodesac saxelm-

wifo interesi ufro mniSvnelovania, vidre gamoxatva. magaliTad, siga-

retis mwarmoebelTa davaldebuleba, rom paketze ganaTavson gafrTxi-

leba janmrTelobisTvis warmomqmneli safrTxis Sesaxeb, dasaSvebi iZu-

lebaa, radgan Zalze mniSvnelovania saxelmwifo interesi, daicvas mosax-

leobis janmrTeloba.

  8. pirveli Sesworeba aseve icavs informaciis miRebis uflebas.

mosamarTle viliam brenanma erTxel aRniSna: `informaciis miRebis uf-

leba fundamenturi uflebaa... ideaTa bazari fuWi iqneboda, Tuki am ba-

zarze mxolod gamyidveli iqneboda da ar gveyoleboda myidvelebi~.

erT-erT pirvel saqmeTa Soris sasamarTlom ganixila saqme, romelic exe-

boda pirvel Sesworebas da pirebs romlebic kardakar arigebdnen prok-

lamaciebs da sainformacio furclebs. sasamarTlom aRniSna, rom es uf-

leba aucilebelia demokratiis funqcionirebisaTvis da sakmaod Zneli

gaxada StatebisTvis misi regulireba.

iuridiuli Teoriebi

am ZiriTadi principebis garda, sasamarTlom ganaviTara samarTleb-

rivi midgomebi, romlebic gamoiyeneba pirveli Sesworebis interpreta-

ciisas.
13ix. kari II, Tavi I, gv. 201.



27

analizi

absolutizmi

absolutizmis Teoria sasamarTlos arasodes gamouyenebia romelime

saqmis gadasawyvetad, Tumca is xSirad figurirebda sxvadasxva mosamar-

Tlis gansxvavebul azrSi. am Teoriis Tanaxmad, ar unda arsebobdes ga-

moxatvis Sinaarsis SemzRudveli raime norma. es Teoria pirvelad gana-

viTara mosamarTle hiugo bleqma. bleqi da viliam guglasi uzenaesi sasa-

marTlos istoriaSi yvelaze liberali mosamarTleebi iyvnen, rodesac

saqme exeboda pirveli Sesworebis interpretacias. xSirad mosamarTle

duglasi cdilobda, daerwmunebina misi kolega mosamarTleebi, rom pir-

veli Sesworebis teqsti _ `kongresma ar unda miiRos kanoni~ _ niSnavda

swored imas, rom kongress ar unda mieRo kanoni. duglasi cnobilia misi

SexedulebiT, romlis Tanaxmadac, ar unda momxdariyo uxamsobis cenzu-

ra. mosamarTle bleqTan erTad mosamarTle duglasma SeSfoTeba gamo-

xata, rodesac 1950-ian wlebSi sasamarTlom ramdenjerme dauWira mxari

komunizmis mqadagebelTa sisxlissamarTlebriv pasuxismgeblobas. maT

sjerodaT, rom sasamarTloze uzarmazari gavlena hqonda makartizms.

mosamarTle bleqi werda: `mSvidobian droSi, rodesac dRevandeli ze-

wola, vneba da SiSi gadaivlis, sasamarTlo aRadgens pirveli SesworebiT

dacul uflebebs da mianiWebs maT im upirates adgils, romelsac imsaxu-

reben~.

absolutizmis mxardaWera sakmaod Znelia TviT liberali moazrovne-

ebisaTvisac, radgan absolutisturi xedva ar cnobs safrTxes, rom gamo-

xatvis Tavisufleba SesaZloa konfliqtSi movides iseT sakiTxebTan,

rogoricaa erovnuli uSiSroeba, piradi cxovrebis xelSeuvaloba, samar-

Tliani sasamarTlos ufleba, sxva pirTa reputaciis dacva da sxva.

mkafio da myisieri safrTxe

mkafio da myisieri safrTxis testi yvelaze axlos dgas absolutizmis

TeoriasTan. es midgoma gamoiyeneba winaswari SezRudvebis dros. am testis

gamoyenebisas, Tavdapirvelad, unda gairkves, daculia Tu ara gamoxatvis

Sinaarsi. Tu Sinaarsi daculia, maSin sasamarTlo daadgens, eqmneba Tu

ara pirs an sakuTrebas zianis myisieri da gardauvali safrTxe am gamo-

xatvis Sedegad. rodesac saxelmwifo cdilobs, sakuTari argumentebi da-

asabuTos mkafio da myisieri safrTxis doqtriniT, mas ekisreba mtkicebis

mZime tvirTi da man unda daamtkicos safrTxis arseboba. rodesac niu-

iork taimsma gadawyvita, gamoeqveynebina pentagonis dokumentebi, sadac



28

gamoxatvis Tavisufleba aSS-Si

vietnamis omis saidumlo niuansebi mJRavndeboda, am masalis gamoqveyneba

saxelmwifom sasamarTlo wesiT akrZala. uzenaesma sasamarTlom aRniSna,

rom saxelmwifom ver zida mtkicebis tvirTi da ver daamtkica, rom do-

kumentebis gamoqveyneba safrTxes uqmnida erovnul usafrTxoebas. xolo

rodesac texasis StatSi dasajes piri, romelmac reiganis saxelmwifo

politikis winaaRmdeg demonstraciis dros SeerTebuli Statebis droSa

dawva, uzenaesma sasamarTlom aRniSna, rom Stats ar hqonda am kacis

dasjis ufleba. droSis dawva politikuri protestis dros daculia, Tu

Stati ver daamtkicebs, rom am qmedebis Sedegad myisieri da gardauvali

safrTxe Seiqmna.

Ad hoc  dabalanseba

am Teoriis Tanaxmad, unda dabalansdes gamoxatvis Tavisufleba da

sxva mniSvnelovani sazogadoebrivi moTxovnilebebi. amrigad, rodesac

iqmneba konfliqti, erTi mxriv, sxvadasxva uflebas an saxelmwifo Tu sa-

zogadoebriv interessa da, meore mxriv, gamoxatvis Tavisuflebas Soris,

sasamarTlo abalansebs gamoxatvis Tavisuflebas da axal sadavo sakiTxs.

saqmeSi Senki SeerTebuli Statebis winaaaRmdeg, sasamarlos Tavm-

jdomare holmsma aRniSna: `Cven vaRiarebT, rom bevr adgilas da Cveuleb-

riv mdgomareobaSi braldebulis mier yovelive zemoaRniSnulis Tqma

misi konstituciuri ufleba iqneboda. Tumca yoveli moqmedebis xasiaTi

damokidebulia im mdgomareobaze, romelSic is Cadenilia.~ am SemTxve-

vaSi ki specialuri garemoeba saomari mdgomareoba iyo, romelSic Seer-

Tebuli Statebi  imyofeboda.

xSirad gaurkveveli SeiZleba iyos, Tu ras miiCnevs sasamarTlo specialur

mdgomareobad. magaliTad, qalaqis meris winaaRmdeg demonstracia daculia,

Tu is imarTeba qalaqis parkSi an meriis SenobasTan, Tumca, igive demonstracia

ar aris daculi, Tu meris saxlis win gaimarTeba. am SemTxvevaSi, piradi

cxovrebis xelSeuvaloba gamoxatvis Tavisuflebaze win wamoiwevs.

upiratesi mdgomareoba

es Teoria yvelaze farTod gamoiyeneba pirveli Seworebis Tanaxmad

Setanili saqmeebis gadawyvetisas. am Teoriis mixedviT, pirveli Sesworeba

yvelaze mniSvnelovania im uflebebs Soris, romlebic konstituciis uf-

lebaTa bilSia CamoTvlili, radgan am uflebis gareSe ar iarsebebda

namdvili demokratia. amrigad, gamoxatvis Tavisuflebas upiratesi adgi-
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li uWiravs sxva uflebebTan SedarebiT. magaliTad, rodesac konfliqti

warmoiSveba samarTliani sasamarTlos uflebasa da gamoxatvis Tavisuf-

lebas Soris, sasamarTlo sargeblobs prezumfciiT, romlis Tanaxmad,

gamoxatvis Tavisuflebis yovelgvari SezRudva antikonstituciuria _

Tu sxvagvarad ar dadginda. amrigad, am SemTxvevaSic mtkicebis mZime tvir-

Ti saxelmiwfos akisria: man unda daamtkicos, rom gamoxatvis Tavisuf-

leba sxva uflebam an interesma gadawona.

dro, adgili da forma

pirveli SesworebiT garantirebuli dacva xSirad ar exeba mxolod

sityvas da, masTan erTad, moicavs moqmedebasac. magaliTad, abortis wi-

naaRmdeg demonstraciis monawileebi sityvis TavisuflebiT sargeblo-

ben, rodesac isini plakatebs atareben, mRerian, Sesasvlelebs ketaven da

proklamaciebs arigeben. am gamoxatvis Sinaarsi ar SeiZleba SeizRudos,

Tumca regulirebas eqvemdebareba Tanmdevi moqmedebebi. am regulirebebs

ewodeba drois, adgilisa da formis regulirebebi. uzenaesi sasamarTlo

am SemTxvevaSi damatebiT iyenebs upiratesi mdgomareobis Teorias da

cdilobs, ar SezRudos gamoxatva, Tuki saamisod ar arsebobs mniSvne-

lovani saxelmwifo interesi.14

mkacri kontroli

yvela saxis gamoxatva Tanabari dacviT ar sargeblobs. arsebobs gamo-

xatva, romelic naklebad aris daculi, magaliTad, komerciuli gamoxat-

va. am SemTxvevaSi, sasamarTlos surs, rom dacvis garkveuli xarisixi ga-

avrcelos gamoxatvis am kategoriaze da ar surs, rom Statebma da sxva-

dasxva organom zedmeti cenzura daaweson gamoxatvis e.w. meore klasis

kategoriisTvis. am kategoriis gamoxatvis dasacavad sasamarTlo sxva

alternativebs eZebs. magaliTad, sigaretis reklamis sruliad akrZalvis

nacvlad, alternativa SeiZleba iyos misi akrZalva garkveul adgilebSi.

yuradRebiani auditoria

gamoxatvis Seuracxmyofeli xasiaTi misi regulirebisTvis sakmarisi

winapiroba ar aris. am SemTxvevaSi, mniSvneloba eniWeba im viTarebas, aris

Tu ara piri iZulebuli, rom dainaxos an moisminos esa Tu is gamoxatva.

14 City of Ladue v. Margaret P. Gilleo Supreme Court of the United States 512 U. S. 43. June 13, 1994.
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magaliTad, TviTmfrinavSi an avtobusSi mjdomi adamiani iZulebulia,

uyuros reklamas an raime films, romlis gamorTvac mas ar SeuZlia. am

SemTxvevaSi, saxezea e.w. `yuradRebiani auditoria~, romelsac naklebi

SesaZlebloba aqvs, rom Tavidan aicilos ama Tu im gamoxatvis SeWra mis

pirad cxovrebaSi. Tumca, bevr situaciaSi adamianebs aqvT saSualeba, rom

Tvali aaridon maTTvis arasasurvel mesijs, an ar mousmonon raimes. saq-

meSi koeni kaliforniis winaaRmdeg15  (1971) uzenaesma sasamarTlom aR-

niSna, rom adamianebs, romlebic sasamarTlos SenobaSi moZraobdnen, Se-

eZloT, Tvali aeridebinaT batoni koenis pijakze wawerili arasasiamovno

sityvebisTvis.

saxelmwifo dafinanseba

erTi saSiSi tendencia, romelic sasamarTlom ganaviTara, exeba gans-

xvavebas saxelmwifos mier dafinansebul gamoxatvasa da aradafinansebul

gamoxatvas Soris. am SemTxvevaSi, Tu saxelmwifo gascems Tanxas romelime

organizaciaze, mas SeuZlia, gaakontrolos misi gamoxatva da Tavad air-

Cios, Tu ra mesijis gadacemaze da popularizaciaze daixarjeba saxel-

mwifos fuli.

15 Cohen v. California. No. 299. SUPREME COURT OF THE UNITED STATES. 403 US 15. Argued

  February 22, 1971. Decided June 7, 1971
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profesori zeCaria Cafe aRniSnavs: konstituciis Semqmnelebs konsti-

tuciis dawerisas ar hqondaT Camoyalibebuli idea, Tu ra garantiebi

unda daewesebina konstituciis pirvel Sesworebas. am mosazrebas mecni-

erTa umetesoba eTanxmeba. swored amis gamo, sasamarTloebma da akademi-

urma wreebma sakmaod didi wvlili Seitanes pirveli Sesworebis inter-

pretaciaSi, ris Sedegadac ganviTarda ramdenime Teoria, romelTac pir-

veli Sesworebis modelebi ewoda da romlebic pirveli SesworebiT da-

culi uflebebis garantiebs asabuTeben.

ideaTa bazris modeli

zemoaRniSnul modelTa Soris erT-erT wamyvan rols asrulebs ideaTa

bazris modeli. me-17 saukuneSi jon miltonma `areopagitikaSi~ (mis mier

beWdviTi sityvis Tavisuflebis Taobaze inglisis parlamentSi warmoTq-

muli sityva) am Teoriis winapirobebi Camoayaliba. igi ambobda, rom ide-

ebis SeuzRudavi moZraoba warmoSobs simarTles.

cnobilma ingliselma politikis filosofosma da ekonomistma, sak-

maod gavlenianma figuram da moazrovnem jon stiuart milmac aRimaRla

xma sxvadasxva ideis CaxSobis winaaRmdeg. mili Tavis cnobil nawarmoebSi

fiqrisa da debatebis Tavisuflebis Sesaxeb ambobda: `Tu mosazreba swo-

ria, kacobriobas erTmeva SesaZlebloba, gacvalos Secdoma simarTleze;

pirveli Sesworebis

modelebi
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xolo Tu mcdaria, is kargavs yvelaze mniSvnelovan sargebels _ simarT-

lis mkafio aRqmas, rac misi SecdomasTan SejaxebiT warmoiSveba~.
pirveli msoflio omis Semdeg es Teoria kvlav gaacocxla da ameriku-

li da Tanamedrove saxe SesZina uzenaesi sasamarTlos mosamarTlem _
oliver vendal holmsma Tavis gansxvavebul mosazrebaSi saqmeze abramsi
SeerTebuli Statebis winaaRmdeg (1919). `simarTle yvelaze metad aris
daculi ideaTa Ria bazarze,~ _ amombda holmsi. saxelmwifos mier ganxor-
cielebuli nebismieri SezRudva, romelic miznad isaxavs, Seaferxos ide-
ebis Tavisufali moZraoba da, Sesabamisad, simarTle, _ dauSvebelia.
`abramsis~ saqmeSi holmsma ideaTa bazris Teoria gamoiyena, rogorc pir-
veli Sesworebis filosofiuri safuZveli. gasaocaria holmsis ideaTa
bazris Teoriis da milis fiqrisa da debatebis Tavisuflebis Sesaxeb lo-
gikis msgavseba.

ideaTa bazris kritikosebi eWvqveS ayeneben ideaTa bazris modelis
safuZvlebs. isini kiTxuloben, SeuZlia Tu ara ideaTa bazars, daadginos
simarTle, an is, arsebobs Tu ara simarTle saerTod. kritikosebi eWviT
uyureben komunikaciis receptorTa unars, miiRon racionaluri gadawy-
vetileba, _ rac ase arsebiTia ideaTa bazris modelisaTvis. zogierT
kritikoss ki miaCnia, rom ideaTa bazris modeli romantiuli da arare-
aluria. magaliTisTvis, am modelis erT-erTi kritikosi jerom baroni
ambobda: `ideebis komunikaciis procesSi _ iseTive araTanasworobisas,
rogoric ekonomikuri garigebis dadebisas xdeba _ am ukanasknelis aRi-
areba da pirvelis uaryofa idealisturi midgoma iqneboda. ideaTa bazris
modeli eyrdnoba azrs, rom gamoxatvis Tavisuflebis dacva igivea, rac
gamoxatvis uzrunvelyofa. Tumca cvlilebebma komunikaciebis indust-
riaSi daangria ideaTa bazris simyare. pirveli Sesworebis realisturi
gageba moiTxovs imis aRiarebas, rom gamoxatvis Tavisufleba Zalian myi-
fea, Tuki damokidebulia mxolod komunikaciis saSualebebis menejerTa
Semwynareblobaze.~

erT-erTi kritikosi, 1960-iani wlebis axali memarcxeneebis politikis
filosofosi, herbert markusi miiCnevs, rom Tavis naSromebSi mili gu-
lisxmobda racionaluri individebis Tavisufal monawileobas debatebSi.
markusis azriT, dRevandeli individebi araTu racionalurebi arian,
isini komerciuli miznebisaTvis mediis manipulaciis qveS eqcevian, maSin,
rodesac saxelmwifo politikuri miznebisTvis eqceva manipulaciis qveS.
amrigad, markusis azriT, miltonis da milis ideebi sxva araferia, Tu
ara represiuli Semwynarebloba. 
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TviTmmarTvelobis modeli

TviTmmarTvelobis modelis Tanaxmad, gamoxatvis Tavisuflebis mTa-

vari faseuloba ganisazRvreba demokratiul sazogadoebaSi TviTmmarT-

velobis principiT. aRniSnuli Teoria aleqsandr maikljonma ganaviTara.

misi TvalsazrisiT, sityvis Tavisuflebis principi amerikuli saxelmwi-

fos ZiriTadi safuZvlidan gamomdinareobs, romlis mixedviTac, sajaro

sakiTxebi universaluri kenWisyriT unda gadawydes. SeerTebul StatebSi

saxelmwifo suverenitetis wyaroa xalxi. mas aqvs ufleba, gaakritikos

sakuTari mTavroba da miiRos informacia misi saqmianobis Sesaxeb. aleq-

sandr maikljonis mixedviT, gamoxatvis Tavisuflebis dacviT xdeba sazo-

gadoebis uzrunvelyofa  saTanadod informirebuli arCevanis gasake-

Teblad, razec aris kidec damokidebuli TviTmmarTveli sazogadoeba.

aqedan gamomdinare, gamoxatva, romelic am mizans ar emsaxureba, arc aris

sajaro gamoxatva da pirveli Sesworebis dacvis qveS ar eqceva. Tumca, am

saxis gamoxatvis regulireba mainc saknonmdeblo organos valdebulebaa.

aRniSnuli Teoria gaxmovanda cnobil saqmeSi niu iork taimsi salivanis

winaaRmdeg, sadac mosamarTle brenanma aRniSna, rom xalxis ufleba _

gaakritikos sakuTari mTavroba, pirveli Sesworebis qvakuTxedia.

profesori vincet blasi mkacrad akritikebs maikljonis Teorias.

blasi saTuod miiCnevs sakiTxs, aqvs Tu ara dRevandel moqalaqes dro,

interesi an SesaZlebloba, rom Seasrulos gadawyvetilebis mimRebis

roli, gansakuTrebiT ki _ dRevandeli masmediis, sakmaod Zlieri saxel-

mwifos da amomrCevelTa gaucxoebis pirobebSi. blasi eWvqveS ayenebs, Za-

luZT Tu ara dRevandel moqalaqeebs im samoqalaqo valdebulebebis

aReba sakuTar Tavze, romlebzec maikljoni saubrobs. sawinaaRmdegod,

blasi acxdebs, rom dRevandel sazogadoebaSi media sazogadoebis suro-

gatad gvevlineba. amrigad, blasi miiCnevs, rom TviTmmarTvelobis modeli

ararealisturia da ar aRwers dRevandeli demokratiis funqcionireba..

maikljonis TeoriasTan dakavSirebiT, kidev erTi mniSvnelovani prob-

lema arsebobs. maikljonis Tanaxmad, daculi unda iyos mxolod sajaro

gamoxatva, radgan kerZo gamoxatva TavisTavad sargeblobs SezRuduli

dacvis reJimiT. maikljonis es Tezisi sakmaod absoluturia, Tumca, amave

dros, _ sakmaod viwro.
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Tavisuflebis anu

individualuri avtonomiis modeli

erT-erTi mniSvnelovani modeli, romelic profesorma edvin beikerma

ganaviTara, aris Tavisuflebis _ individis avtonomiis modeli. beikeris

Tanaxmad, sityvis Tavisufleba faseulia, rogorc mizani, xolo rogorc

saSualeba, is individis Tavisuflebis nawilia. beikerma Semdegnairad aR-

wera Tavisuflebis modeli: `Tavisuflebis modelis Tanaxmad, sityvis

Tavisufleba icavs ara ideaTa bazars, aramed saxelmwifos mier xelyo-

fisagan icavs individis Tavisuflebis garkveul areals. Tavisuflebis

Teoria amarTlebs sityvis Tavisuflebis dacvas, radgan misi dacva uz-

runvelyofs individis TviT-realizacias, TviT-gamorkvevas mis mier

sxvebis uflebebisa da legitimuri interesebis xelyofis gareSe~.   

Tavisuflebis modelis kritikosebi aRniSnaven, rom es modeli cdi-

lobs, daicvas uflebebis sakmaod didi speqtri da, sabolood, icavs uf-

ro naklebs, vidre es aucilebelia. mosamarTle robert borki acxadebda,

rom Tavisfulebis modelis Tanaxmad, Zneldeba sityvisa da sxva qmede-

bebis gansxvaveba erTmaneTisgan. mokled rom iTqvas, Tavisuflebis mo-

deli, Tavisi yovlismomcvelobiT, amcirebs sityvis Tavisuflebas. `Tavi-

suflebis modelis mixedviT, pirs ar SeuZlia, daicvas sityvis Tavisuf-

leba neitraluri mizezebis gamo imaze metad, vidre daicavda mas sxva

uflebebis aRdgenis mizniT.~

pirveli Sesworebis sxva modelebi

zemoaRniSuli sami modeli _ ideaTa bazris, TviTmmarTvelobisa da

Tavisuflebis modelebi _ pirveli Sesworebis interpretaciisas yvelaze

xSirad gamoiyeneba. aris kidev sxva modelebic, romlebsac sasamarTlo

iyenebs, Tumca, arcTu ise xSirad, rogorc zemoaRniSnul sams.

usafrTxoebisa da faseulobis Teoria. es Teoria mosamarTle bran-

deisma Camoayaliba gadawyvetilebaSi saqmeze vitni kaliforniis winaaR-



35

analizi

mdeg16 . man aRniSna, rom gamoxatvis Tavisuflebis SezRudva iwvevs fiqris,

fantaziis, warmodgenebis da imedebis SezRudvas, rac saSiSia. SiSi ki iw-

vevs represiebs, romelic, Tavis mxriv, siZulvils warmoSobs. xolo si-

Zulvili safrTxes uqmnis stabilur saxelmwifos. Sesabamisad, gamoxatvis

Tavisufleba saxelmwifoSi usafrTxoebis erTgvari meqanizmia.

daaxloebiT ormoci wlis Semdeg es azri cnobilma mecnierma Tomas

emersonma ganaviTara. igi aRniSnavda, rom gamoxatvis Tavisufleba aris

gza usafrTxoebisken, radgan moqalaqeebisaTvis ufro sandoa saxelmwi-

fos is gadawyvetileba, romelic maTi monawileobiT da Ria debatebiT

aris miRebuli. Sesabamisad, gadawyvetilebebis miRebis aseTi procesi sa-

zogadoebaSi potenciuri konfliqtebis SesaZleblobas aRmofxvris.17

Semwynareblobis Teoria. din lee bolingeri miiCnevda, rom pirveli

Sesworebis erT-erTi fasuloba sazogadoebaSi Semwynareblobis daner-

gvaa. Sesabamisad, nacistebis demonstracia Cikagos im gareubanSi, sadac

ebrauli mosaxleoba cxovrobs, ki ar unda avkrZaloT, aramed mas unda

SeveguoT da Semwynareblurad mivudgeT. pirveli Sesworeba, pirvel rig-

Si, sazogadoebis inteleqtualur SesaZleblobebs amaRlebs.18

romantikuli tradiciis Teoria. rodesac Tomas emersoni Tavis cno-

bil naSroms werda, man aRniSna, rom ar arsebobs erTi gamaerTianebeli

Teoria, romelic pirveli Sesworebis modelad CaiTvleboda. aseve, stiven

Sifrinic miiCnevs, rom erTiani Teoriis arseboba saWiroa.19  Tumca, igi

aqve poulobs pasuxs _ ara doqtrinis, aramed, ufro zogadi gancxadebis

saxiT. misi azriT, pirveli Sesworebis ZiriTadi daniSnulebaa, daicvas

romantikosebi _ yvela, vinc amovarda sazogadoebis klasikuri formidan

da Sexedulebebidan, sazogadoebis mier gariyulebi, marginaluri jgu-

febi Tu pirebi, opozicionerebi.

ekonomikuri Teoria. Teoriebi, romlebic zemoT ganvixileT, pirvel

Sesworebas tradiciuli Sexedulebebis safuZvelze ganmartavs. Tumca

gansxvavebuli midgomebic arsebobs. erT-erTi maTgania mosamarTle ri-

Card pozneris Teoria, rasac safuZvlad udevs ekonomikuri da sazoga-

doebrivi arCevanis Teoriebi. mosamarTle poznerma pirveli Sesworebis

16 Whitney v. California. 274 US 357, 1927.
17 Emerson, The System of Freedom of Expression, 1970.
18 Bollinger, The Tolerant Society: Freedom of Speech and Extremist Speech in America, 1986.
19 Steven Shiffrin, First Amendment , Democracy and Romance, 1990.
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interpretaciisas gamoiyena finansurad momgebiani analizi da pirveli

SesworebiT daculi sikeTeebi sazogadoebriv sakuTrebas miakuTvna.20  am

Teoriis mimdevrebi fiqroben, rom informacia sazogadoebis sakuTrebaa;

Sesabamisad, saxelmwifo maqsimalurad unda moeridos ideebisa da infor-

maciis mimoqcevis regulirebas.

20 Posner, Free Speech in an Economic Perspective, 20 Suffolk, U.L, Rev. 1 1986.
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Sinaarsobrivi da Sinaarsobrivad

neitraluri regulireba

pirveli Sesworebis erT-erTi fundamenturi meTodologia _ es aris

gansxvaveba saxelmwifos mier Sinaarsobriv da Sinaarsobrivad neitralur

regulirebas Soris. Sinaarsobrivi regulireba, rogorc terminidan Cans,

gulisxmobs gamoxatvis Sinaarsis regulirebas, xolo Sinaarsobrivad ne-

itraluri regulireba moicavs SezRudvebs, romlebic exeba gamoxatvas,

misi Sinaarsis miuxedavad.

Tu saxelmwifo regulireba mimarTulia Sinaarsze, maSin is antikons-

tituciuria. sasamarTlom daadgina: `yvelafris miuxedavad, pirveli Ses-

woreba niSnavs, rom saxelmwifos ar aqvs ufleba, SezRudos gamoxatvis

Tavisufleba misi Sinaarsis da ideis gamo~. Tumca, saxelmwifos aqvs

ufleba, SezRudos gamoxatva misi Sinaarsis safuZvelze, Tuki daamtki-

cebs, rom es gamoxatva xvdeba e.w. qveda kategoriis gamoxatvaSi, an Tu

arsebobs saxelmwifo interesi gamoxatvis regulirebis mimarT.

rac Seexeba Sinaarsobrivad neitralur gamoxatvas, dadgenilia, rom

is nakleb problemas uqmnis pirveli SesworebiT dacul uflebebs.

Sinaarsobrivi regulirebis erT-erTi magaliTi, romelic uzenaesma

sasamarTlom antikonstituciurad cno, kolumbiis olqis kanoni iyo. es

kanoni krZalavda ucxo saxelmwifos saelCodan 500 futis radiusSi ucxo

saxelmwifosadmi kritikuli gancxadebebis da plakatebis gamokvras da

pirveli Sesworebis

meTodologia
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ganTavsebas. uzenaesi sasamarTlos mosamarTle okonorma warmoadgina

mniSvnelovani gancxadeba, romelic safuZvlad daedo sasamarTlo gadaw-

yvetilebas: sadavo kanonSi akrZaluli gancxadebebi moicavs politikuri

gamoxatvis arsebiT elementebs; am kanonis Tanaxmad, politikuri gamo-

xatva ikrZaleba quCaSi, romelic, tradiciulad, sajaro adgilad aris

miCneuli; Sesabamisad, akrZalva Sinaarsobriv regulirebas warmoadgens.

aseve ikrZaleba piketireba da demonstraciebis gamarTva imis gaTvalis-

winebiT, Tu rogoria demonstraciis Sinaarsi _ aris Tu ara is kritikuli

ucxo saxelmwifos mTavrobis mimarT. sasamarTlom kanonis es nawili an-

tikonstituciurad cno, radgan is ar iyo viwrod formulirebuli da

ufro naklebad SemzRudveli alternativebic arsebobda.

sadavo kanonis meore punqti Seicavda normas, romlis mixedviTac, po-

licias ufleba hqonda, daeSala demonstracia, Tuki demonstrantebi  uc-

xo saxelmwifos mTavrobas akritikebdnen da Tuki es demonstracia ucxo

saxelmwifos saelCodan 500 futis radiusSi imarTeboda. qveda instanciis

sasamarTlom aRniSnuli norma ise ganmarta, rom policias ufleba eZle-

oda, daeSala demonstracia, Tu arsebobda gonivruli eWvi, rom safrTxe

Seeqmneboda sajaro wesrigsa da simSvides. amgvari interpretaciis Sede-

gad, kanonis es norma Sinaarsobrivad neitraluri regulireba gamodioda

da, Sesabamisad, sasamarTlom ganacxada, rom es gonivruli regulireba

iyo.21

Sinaarsobirivi regulirebis erT-erTi magaliTia niu iorkis e.w. `Son

of Sam~ kanoni. am kanonis Tanaxmad, Tanxa, romelic braldebulma an

misjilma patimarma miiRo im publikaciis Sedegad, sadac mis danaSauleb-

riv saqmianobazea moTxrobili, msxverplTa dacvis fondSi unda gada-

iricxos. mosamarTle okonorma warmoadgina sasamarTlos erTsulovani

mosazreba, rodesac ganacxada, rom arsebobs prezumfcia: kanoni antikon-

stituciuria, Tu is finansur sanqcias awesebs spikerebisTvis maTi gancxa-

debebis Sinaarsis gamo.22

sadavo kanoni calke gamoyofda Semosavals, romelic eqspresiuli moq-

medebis Sedegad iyo miRebuli da mimarTuli iyo am moqmedebis Sinaarsze.

sadavo kanoni vrceldeboda nebismier nawarmoebze, romelic aRwerda da-

naSaulis Sinaarss an mogonebebs danaSulze. amasTan, Tu avtori danaSa-

ulis CadenaSi gamotydeboda, mniSvneloba ar hqonda, igi braldebuli

21 Boos v. Barry, Supreme Court of the United States 485 US 312, 1988.
22 Simon & Schuster, Inc v. New York Crime Victims BD,  502 US 105, 1991.



39

analizi

iyo Tu ukve sasjelmisjili patimari, _ kanoni maszec vrceldeboda. am

SinaarsiT, kanoni Tavisuflad gavrceldeboda martin luTer kingis,

henri devid toros, jesi jeksonis, malkom iqsis an bertrand raselis

nawarmoebebze, sadac avtorebi aRweren maT kanonsawinaaRmdego moqmede-

bebs. gamomdinare iqidan, rom kanoni Sinaarsobrivad aregulirebda gamo-

xatvas, sasamarTlom masze umkacresi kontroli daawesa da aRniSna, rom

niu-iorkis Stats ar hqonda mniSvnelovani interesi, msxverplTa kompen-

sacia am formiT moexdina. aseve, kanoni ar iyo viwrod formulirebuli

da moicavda gamoxatvis farTo speqtrs.

mosamarTle kenedi Tanmxvedr mosazrebaSi ufro Sors wavida da ganac-

xada, rom am SemTxevevSi ar iyo saWiro mkacri kontrolis an dabalansebis

testis gamoyeneba; nebismier SemTxvevaSi, rodesac regulireba Sinaarss

exeba, ese igi, ewinaaRmdegeba pirvel Sesworebas, es sakmarisia misi anti-

konstituciurad cnobisaTvis. am konteqstSi mosamarTle kenedim abso-

lutisturi midgoma gamoiCina.

saqmeSi bursoni frimanis winaaRmdeg23 , sasamarTlom ZalaSi datova

tenesis Statis kanoni, romelic krZalavda xmis micemis saagitacio kampa-

nias kenWisyris adgilidan 100 futis radiusSi. mosamarTle blekmunma,

romelmac umravlesobis azri warmoadgina, aRniSna, rom regulireba

moicavda fundamentur politikur gamoxatvas sajaro adgilze da, Se-

sabamisad, regulirebac Sinaarsobrivi iyo. miuxedavad amisa, da miuxeda-

vad im faqtisa, rom saqmis garemoebebi sakmaod hgavda saqmes busi baris

winaaRmdeg, sasamarTlom aRniSna, rom Stats hqonda mniSvnelovani inte-

resi, daecva sxva ufleba _ kenWisyraSi Tavisuflad, daSinebisa da mot-

yuebis gareSe monawileobis ufleba. radgan 100 futis radiusi SezRu-

duli zona iyo am uflebis dasacavad, kanoni konstituciurad cnes. mo-

samarTle skaliam Tanmxvedr mosazrebaSi aRniSna, rom igi tenesis kanons

ganixilavs, rogorc regulirebas arasajaro adgilze.

rogorc Cans, gansxvaveba Sinaarsobriv da Sinaarsobrivad neitralur

regulirebas Soris sakmao problemebs warmoSobs. Tavdapirvelad ismis

kiTxva, Tu ramdenad gonivrulia gansxvavebis arseboba. profesori martin

rediSi miiCnevs, rom regulirebis orive forma mniSvnelovanwilad amci-

rebs ideebis komunikacias. amasTan, Sinaarsobrivad neitraluri regu-

lireba SeiZleba ufro SemzRudveli iyos, vidre Sinaarsobrivi reguli-

23 Burson v. Freeman, 504 US 191, 1992.
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reba. magaliTad, konkretul adgilze gamoxatvis akrZalva pirveli Seswo-

rebisTvis seriozul problemebs qmnis.

profesor rediSis kritika gaiziara jefri stounma, romelmac Semog-

vTavaza Sinaarsobrivi regulirebis sami Tviseba, rac or regulirebas

Soris gansxvavebis problemas aRmofxvris:

1. Sinaarsobrivi regulireba sajaro debatebs aRmofxvris Sinaarsob-

rivad ganmasxvavebeli gziT;

2. Sinaarsobrivi regulirebisas arsebobs riski, rom saxelmwifo si-

namdvileSi ar iziarebs konkretul ideas, romelsac aregulirebs;

3. saxelmwifos Zalisxmeva, SezRudos gamoxatva misi Sedegebis gamo,

ZiriTadad, dafuZnebulia konstituciurad gaumarTlebel safuZvlebze.

es maxasiaTeblebi, stounis azriT, ar gvxvdeba Sinaarsobrivad neitra-

luri regulirebis dros.

aseve, ismis kiTxva, Tu ra aris imis ganmsazRvreli, rom kanoni Sinaar-

sobriv regulirebas warmoadgens? profesori traibi wers, rom arsebobs

ori faqtori amis dasadgenad: regulireba Sinaarsobrivia, Tu :

1. saxelmwifos qmedeba aSkarad mimarTulia ideisa da informaciisken,

romlis SezRudvasac isaxavs miznad;

2. saxelmwifos TiTqosda neitraluri qmedeba aSkarad motivirebulia

konstituciiT daculi gamoxatvis SezRudviT.

bundovani da farTod formulirebuli kanoni

pirveli Sesworebis safuZvelze Setanili sarCelebi, rogorc wesi, exe-

ba konkretuli kanonis gamoyenebas ama Tu im SemTxvevaSi. Tumca, SesaZloa,

sarCeli Seitanon uSualod kanonis antikonstituciurobis Taobaze (fa-

cial challenge of the law). magaliTad, Tu uxamsi gamoxatvis Sesaxeb kanoni

krZalavs seqsualurad gamomwvev, Tumca, arauxams publikaciebs, maSin

mosarCeles SeuZlia, idaos mis potenciur gamoyenebasa da antikonsti-

tuciurobaze.

Tu kanoni pirveli SesworebiT daucvel sityvaze vrceldeba, mainc

SeiZleba misi antikonstituciurobis sakiTxi dadges, oRond, im SemTx-

vevaSi, Tuki is imavdroulad krZalavs dacul gamoxatvas. swored es gax-
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lavT farTod formulirebuli kanonis doqtrina: `saxelmwifos mizani,

gaakontrolos da aRmofxvras konstituciis Tanaxmad Statis reguli-

rebis qveS myofi qmedebebi, ar SeiZleba miRweul iqnas iseTi saSuale-

bebiT, romlebic usafuZvlod farTo gamoyenebisaa da konstituciiT da-

cul arealSic iWreba.~24

kanonis farTod formulirebis winaaRmdeg sarCelis Setana SeiZleba

im SemTxvevaSic, rodesac xdeba kanonis konstituciuri Sefardeba konk-

retuli qmedebisadmi, an rodesac arsebobs alternativa ufro viwrod

formulirebuli kanonis Sefardebisa. rogorc wesi, saqmis mxares ar aqvs

ufleba, idaos im piris uflebebis Sesaxeb, romelic procesis monawile

ar aris. am wess mesame piris wesi ewodeba. rac Seexeba sarCelebs farTod

formulirebuli kanonis Taobaze, aq gamonaklisi arsebobs: mxares SeuZ-

lia, apelireba moaxdinos sxvebis uflebebze da sasamarTloSi maTi saxe-

liT idaos. Tumca, es ufleba Semdgom odnav SeizRuda SeerTebuli State-

bis uzenaesi sasamarTlos gadawyvetilebiT25 . am saqmis Tanaxmad dadginda,

rom pirs aqvs ufleba, sarCeli Seitanos, Tu arsebobs kanonis moqmedebis

realuri da mniSvnelovani Sedegi. uzenaesma sasamarTlom mesame piris

wesisgan es gamonaklisi gaamarTla imiT, rom pirveli Sesworebis Tanax-

mad, Setanil sarCelebSi mniSvnelovani interesi devs _ ideebis Tavisu-

fali da Ria bazris SenarCuneba.

1973 wels sasamarTlom saqmeSi brodriki oklahomis winaaRmdeg26  mniS-

vnelovnad farTod formulirebuli kanonis doqtrina ganaviTara. am

doqtrinis Tanaxmad, aucilebelia, rom kanoni iyos ara mxolod realu-

rad, aramed mniSvnelovanwilad farTod formulirebuli. Tavdapirve-

lad es doqtrina mxolod qmedebaze vrceldeboda, Semdgom is gafar-

Tovda. Tumca saqmeSi ar aris mocemuli kriteriumebi, romlebic migvaniS-

nebda, Tu ra SemTxvevaSi miiCneva kanoni `mniSvnelovanwilad farTod

formulirebulad~.

am mxriv sayuradReboa sasamarTlos gadawyvetileba saqmeze Board of
Airport Comm’rs v. Jews for Jesus, Inc27 , sadac sasamarTlom gaauqma aeropor-

tis Sida ganawesi, romlis Tanaxmadac, pirebs ekrZalebodaT los anJe-

lesis saerTaSoriso aeroportSi `pirveli SesworebiT dacul aqtivo-

24 NAACP v. Alabama. 357 US 449 (1958). Docket Number: 91.
25 Erznoznik v. City of Jacksonville, 422 US 205, 1975.
26 Broadrick v. Oklahoma, 413 US 601, 1973.
27 482 US 569, 1987.
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bebSi CarTva~. am wesis Tanaxmad, Tavisuflad aikrZaleboda laparaki,

kiTxva da sxvadasxva samkerde niSnis tareba. mosamarTle okonorma sasa-

marTlos gadawyvetilebis warmodgenisas ganacxada, rom sadavo kanoni

krZalavda pirveli SesworebiT daculi qmedebebis mTel speqtrs da

qmnida pirveli Sesworebisgan Tavisufal zonas.

farTod formulirebuli kanonis doqtrinasTan axlos dgas bundovani

kanonis doqtrina. bundovanebis ganmarteba uzenaesma sasamarTlom war-

moadgina saqmeSi Connally v. General Construction28 , romlis mixedviTac, ka-

noni bundovania, Tu `saSualo adamiani~ ver gansazRvravs misi moqmedebis

Sedegebs da zustad ver gaigebs mis mniSvnelobas.

amrigad, specialuri sizustea saWiro im kanonebisTvis, sadac pirveli

SesworebiT daculi uflebebis regulireba xdeba. miuxedavad maTi msgav-

sebisa, es ori doqtrina erTi da igive ar aris. kanoni SeiZleba sakmaod

zusti da naTeli iyos, Tumca, vrceldebodes rogorc daculi, aseve, da-

ucveli gamoxatvis regulirebaze.

aseTi kanoni farTod formulirebulia, magram ara _ bundovani. mniSv-

nelovnad gansxvavdeba piris ufleba sarCelis Setanis dros: Tu farTod

formulirebuli kanonis Taobaze sarCelis Setanisas xdeba mesame piris

wesis ignorireba, bundovani kanonis SemTxvevaSi es ase ar aris. piri val-

debulia, aCvenos, rom kanoni bundovania, rodesac xdeba misi Sefardeba

konkretuli qmedebisadmi da rom Tavad igi am kanonis Sefardebis msxver-

plia.

28 269 US 385, 1926.
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zogadi mimoxilvis garda, aucilebelia, mimovixiloT konkretuli

problemebi da konkretuli interesebi, romelTa mimarTac unda dabalans-

des gamoxatvis Tavisufleba. pirveli Sesworebis analizis am nawilSi

ganvixilavT konkretul problemebsa da Temebs. cxadia, yvela Temas ver

SevexebiT, magram SevCerdebiT sasamarTlos praqtikis ganviTarebaze iseT

ZiriTad sferoebSi, rogoricaa ciliswameba, piradi cxovrebis xelSeuxeb-

loba, winaswari SezRudvebi, informaciis Tavisufleba, mauwyeblobis re-

gulireba da sxva. TiToeuli Temis irgvliv mimovixilavT kanonmdeblobas,

agreTve, ganviTarebul sasamarTlo praqtikas da ZiriTad koncefciebs.

sajaro forumi

visi sakuTrebaa quCebi, skverebi da parkebi? 1895 wels, jer kidev maSin,

rodesac pirveli SesworebiT gaTvaliswinebuli uflebebis dacva State-

bisTvis savaldebulo ar iyo, oliver vendal holmsma, uzenaesi sasamar-

Tlos mosamarTlem, am kiTxvaze Semdegi pasuxi gasca saqmeSi masaCusetsi

davisis winaaRmdeg29 : `kanonmdeblis mier moqalaqeTaTvis parkebSi da

quCaSi sajarod gamosvlebis akrZalva aranaklebi darRvevaa, vidre

kerZo pirisTvis mis sakuTar teritoriaze gamoxatvis akrZalva~.

29 Massachusetts v. Davis (Mass. Sup.Jud Ct. 1895), 191

pirveli Sesworebis

zogierTi

problematuri sakiTxi
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TiTqmis erTi saukunis Semdeg, 1939 wels, mosamarTle robertsma saq-

meSi Hague v. C.I.O gaafarTova oliver vendal holmsiseuli doqtrina da

aRniSna: `ragind dasaxelebis iyos quCa an parki, isini moqalaqeTa sargeb-

lobisTvis aris gankuTvnili, mudam gamoiyeneboda SekrebebisaTvis, sxva-

dasxva azris gaziarebisTvis da sazogadoebrivi problemebis ganxilvi-

saTvis. zemoaRniSnuli miznebisaTvis iseTi sazogadoebrivi adgilebis ga-

moyeneba, rogoricaa quCa, skveri da parki moqalaqeTa privilegiebis,

imunitetis, uflebebis da Tavisuflebis ganuyofeli nawilia~.

saerTo samarTlis tradiciebis mixedviT, sajaro adgilebSi gamoxat-

vis regulireba dasaSvebi iyo, Tumca, am adgilebSi mimosvlis (sajaro

adgilebis xelmisawvdomobis) akrZalva ar xdeboda. mogvianebiT profe-

sorma hari kalvinma Seqmna `sajaro forumis~ doqtrina.kalvinma sajaro

forumi uwoda sajaro adgilebs da maTi xelmisawvdomobis erTobliobas.

`sajaro adgilebi da maTi xelmisawvdomoba aris sajaro forumi, romliT

sargeblobis ufleba moqalaqeTa Tavisuflebaa.~30

Tumca profesori kalvini am doqtrinis ganviTarebisas xvdeboda, rom

mTavrobas SeeZlo robertsis doqtrina Taviseburad aexsna: kerZod, saja-

ro adgilebis gamoyeneba Tanmxvedri sajaro interesis saxeliT daeregu-

lirebina. 1942 wels saqmiT koqsi niu hempSiris winaaRmdeg31  sasamarTlom

mxari dauWira ieRovas mowmeebis sisxlis samarTlis pasuxismgeblobas

nebarTvis gareSe demonstraciis mowyobisaTvis. sasamarTlom daadgina,

rom nebarTvebis sistema Sinaarsobrivad neitraluri regulirebis go-

nivruli meTodi iyo. es sistema sazogadoebriv wesrigs icavda. Tumca

manamde saqmeSi Snaideri niu jersis winaaRmdeg32  sasamarTlom antikon-

stituciurad cno ramdenime kanoni, romlebic quCaSi sainformacio fur-

clebis darigebas krZalavda. quCaSi sisufTavis dacvis interesma ver ga-

dawona  moqalaqeTa interesi, mieRoT sainformacio furclebiT gavrce-

lebuli informacia. miuxedavad imisa, rom Stats SeuZlia akrZalos quCe-

bis danagvianeba, mas ar SeuZlia akrZalos gamoxatvis Tavisufleba.

maSin, rodesac sasamarTlo cdilobda, ganeviTarebina sajaro adgi-

lebis xelmisawvdomobis doqtrina, aucilebeli xdeboda sajaro adgi-

lebis Tanabrad xelmisawvdomobis doqtrinis ganviTarebac. sasamarTlo

ar daeTanxma mTavrobis pozicias, rodesac is krZalavda sajaro adgi-

30 Kalven, The Concept of the Public Forum: Cox v. Louisiana, 1965, Supreme Court, Rev. 1.
31 Cox v. New Hempshire312 U.S 569, 61, S.Ct. 762, 85 L.E.d.2d. 487 (1941), 81
32 Schneider v. New Jersey , 308 U.S. 147, 60 S.Ct, 146,84, L.Ed, 155 (1939), 193



45

analizi

lebis gamoyenebas garkveuli jgufebisTvis _ maTi  demonstraciis Tu

Sekrebis mesijidan gamomdinare. sasamarTlom araerTxel aRniSna, rom

aseTi Sinaarsobrivi regulireba ikrZaleba pirveli SesworebiT. pirveli

Sesworeba sulac rom ar vaxsenoT, aseTi qmedeba arRvevs Tanaswori mop-

yrobis konstituciur normas.

Semoifargleba Tu ara sajaro adgilebSi Tanaswori daSveba mxolod

quCebiT, parkebiT da skverebiT; Tu is vrceldeba saxelmwifos sakuTre-

baze zogadad? _ es iyo Semdegi kiTxva, romelic sasamarTlos winaSe

daisva. ramdenime saqmeSi sasamarTlom mxari dauWira gamoxatvis Tavisuf-

lebas iseT sajaro adgilebSi, romelTa Tavdapirveli daniSnuleba ar

iyo gamoxatvis Tavisufleba da saprotesto aqciebis gamarTva: saqmeSi

edvardsi samxreT karolinis winaaRmdeg33  sasamarTlom gaauqma samoqa-

laqo uflebebisTvis im demonstraciis monawileTa sisxlis samarTleb-

rivi pasuxismgebloba, romlebic Statis mTavrobis Senobis win Seikribnen.

saqmeSi brauni luizianis winaaRmdeg34  sasamarTlom mxari dauWira momi-

tingeebs, romlebmac sazogadoebrivi biblioTekis win mdumare aqcia ga-

marTes biblioTekis rasobrivi segregaciis politikis winaaRmdeg. 1972

wels ki saqmeSi greinedi rokfordis winaaRmdeg35  sasamarTlom ZalaSi

datova kanoni, romelic gakveTilebis mimdinareobisas krZalavda xmauri-

ani demonstraciebis gamarTvas skolis mimdebare teritoriaze. sasamarT-

lom am saqmeSi ganacxada: `konkretuli adgili da misi normaluri funq-

cionirebis pirobebi TavisTavad gvkarnaxobs gonivrul regulirebas

drois, adgilisa da formis mixedviT. Sesabamisad, gadamwyvetia kiTxva:

aris Tu ara gamoxatva SeuTavsebeli gamoxatvis adgilze mdebare dawe-

sebulebis funqcionirebasTan~.

amrigad, sasamarTlom dauSva gamoxatvis Tavisufleba sajaro adgi-

lebSi, Tu es gamoxatva ar ewinaaRmdegeboda amave adgilTan mdebare raime

sajaro dawesebulebis funqcionirebas. miuxedavad aseTi zogadi xedvisa,

sasamarTlom TandaTan daiwyo sakiTxis formalizeba da klasificireba.

sajaro forumis tradiciuli ganmartebis miRma arsebuli sazogadoeb-

rivi adgilebi sazogadoebrivi moxmarebisTvis unda yofiliyo gankuTv-

nili, raTa isini sajaro forumad CaTvliliyo. amis gamo, sasamarTlom

ganaviTara sajaro forumis ori saxe _ tradiciuli da SezRuduli _ da
33 Edwards v. South Carolina, 372, U.S. 229, 83, S.Ct. 680, 9, L. Ed 2d 697 (1963), 81,
34 Brown v. Louisiana, 383, U.S. 131, 86, S.Ct. 719, 15, L.Ed.2d.732 (1982)
35 Greyned v. City of Rockford, 408 U.S. 104, 92 S. Ct. 2294, 33, L. Ed, 2d, 222 (1972)
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maTi regulirebis formebi. saqmeSi hefroni kriSnas mimdevarTa saerTa-

Soriso sazogadoebis winaaRmdeg36  kriSnas sazogadoebis wevrebs aekr-

ZalaT masalebis gavrceleba zogierT adgilze. sasamarTlom daadgina,

rom aseTi akrZalva konstituciuria, radgan is Sinaarsobrivad neitra-

luri regulirebaa da transportis Seuferxeblad gadaadgilebas emsa-

xureba. amaTan, kriSnas sazogadoebis warmomadgenlebs SeeZloT masalebi

gaevrcelebinaT sxva adgilebSi, sadac es akrZaluli ar iyo.

arasajaro forumi

arsebobs Tu ara sajaro forumis iseTi saxeobebi, romelebic arc tra-

diciul sajaro forums warmoadgens da arc SezRuduls? rogorc zemo-

aRniSnulidan Cans, yvela sajaro adgili da Senoba sajaro forumia, Tuki

xeli ar eSleba am dawesebulebis normalur funqcionirebas. Tumca, sasa-

marTlom sakiTxi ase ar gadawyvita. tradiciuli da SezRuduli sajaro

forumis garda, sasamarTlom Seqmna e.w. arasajaro forumis (Nonpublic

Forum) cnebac _ saqmeSi aderli floridis winaaRmdeg37 . kerZod, sasa-

marTlom mxari dauWira im studentebis sisxlis samarTlebriv pasuxis-

mgeblobas, romlebic cixis teritoriaze mitings atarebdnen. 60-ian

wlebSi, studenturi moZraobis dros, axalgazrdebi cixis teritoriaze

Seikribnen da aprotestebdnen maTi im megobrebis dakavebas, romlebic

Teatrebis rasobrivi segregaciis politikis winaaRmdeg ibrZodnen. de-

monstracias ar axlda arc Zaladobis niSnebi da arc misi safrTxe.

mosamarTle blekma uaryo mosazreba, rom moqalaqeebs aqvT ufleba,

gamoxaton sakuTari azri iq da imgvarad, sadac da rogorc surT. man

aRniSna, rom cixis teritoria ar aris sajaro forumi: saxelmwifos, iseve,

rogorc kerZo sakuTrebis mepatrones, aqvs ufleba, daicvas sakuTar kon-

trols daqvemdebarebuli sakuTreba da uzrunvelyos misi funqcionireba

mxolod daniSnulebis mixedviT.

mosamarTle duglasi, romelmac am saqmeze gansxvavebuli azri warmo-

adgina, ar daeTanxma kerZo mesakuTrisa da saxelmwifos analogias. mosa-

36 Heffron v. International Society for Krishna Consciousness 452 US 640, 1981.
37 Adderley v. Florida, 385 U.S 39, 87, 87, S.Ct. 242, 17 L.Ed. 2d 149, 1966.
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marTle duglasma aRniSna, rom kerZo mesakuTris da saxelmwifos gaigi-

veba arasworia, radgan am SemTxvevaSi saqme gvaqvs gansxvavebul katego-

riebTan. cixis Senoba saxelmwifos iseTive adgilsamyofelia, rogoric

Statis mTavrobis Senoba iyo saqmeSi edvardsi samxreT karolinis winaaR-

mdeg. Sesabamisad, es adgili saprotesto aqciebis bunebrivi centria.

yvelafris miuxedavad, am saqmem safuZveli Cauyara arasajaro foru-

mis doqtrinas. Tu sajaro sakuTrebis nawili arasajaro forumad aris

miCneuli, maSin saxelmwifos ufleba aqvs, diskriminirebulad moepyros

sxvadasxva spikers da sxvadasxva mesijis matarebel aqcias. erTaderTi

moTxovna, rac am SemTxvevaSi  saxelmwifos waeyeneba, aris is, rom reguli-

rebisas neitralurad unda moiqces.

am standartis gamoyenebiT sasamarTlom mxari dauWira zogad da Ser-

CeviT SezRudvebs ramdenime saqmeSi. kerZod, saqmeSi SeerTebuli Statebi

albertinis winaaRmdeg38  sasamarTlom mxari dauWira samxedro bazebze

Sesvlis akrZalvas; griri spokis winaaRmdeg39  saqmeSi, aseve, mxari dauWira

sazogadoebriv transportSi politikuri kandidatebisTvis sareklamo

farTis miyidvas; saqmeSi limani qalaq Seiker heitsis winaaRmdeg40  sasa-

marTlom ZalaSi datova safosto markis gareSe safosto yuTebSi gzavni-

lebis Cadebis akrZalva.

yvela am saqmeSi sajaro sakuTreba arasajaro forumad gamocxadda.

ismis kiTxva: ra hqonda saerTo am saqmeebSi ganxilul sadavo sajaro adi-

lebs? arc erTi maTganis pirveladi daniSnuleba ar iyo ideebis gacvla

moqalaqeTa Soris. miuxedavad imisa, rom Senobebi Ria iyo Tavisufali

mimosvlisaTvis, isini ar iyo gankuTvnili ideaTa gamoxatvisTvis. Sesa-

bamisad, amgvari sakiTxebis gadasawyvetad mniSvnelovania pasuxi kiTxvaze:

miznad isaxavda Tu ara mTavroba sajaro forumis Seqmnas ama Tu im adgi-

las? gulisxmobs Tu ara saxelmwifo politika xedvas, rom esa Tu is sa-

jaro adgili ideaTa gaziarebisTvis gamoiyenebodes?

saqmeSi kriSnas mimdevarTa saerTaSoriso sazogadoeba korporacia Lee-

is winaaRmdeg41  sasamarTlom ganixila aeroportebis statusi sajaro fo-

rumis konteqstSi. sasamarTlom 5-4 gadawyvetilebiT daadgina, rom aero-

38 United States v. Albertini, 472 US 675, 1985.
39 GREER, COMMANDER, FORT DIX MILITARY RESERVATION, ET AL. v. SPOCK ET AL.

SUPREME COURT OF THE UNITED STATES, 424 US 828 March 24, 1976.
40 Lehman v. City of Shaker Heights, 418 US 298, 94 S.Ct. 2714, 41 L.Ed.2d 770, 1974.
41 International Society for Krishna Consciousness, Inc. v. Lee text of opinion. 505 US 577, 1992.
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porti arasajaro forumia. sasamrTlos Tavjdomarem _ renqvistma ganac-

xada, rom aeroportebi tradiciulad ar gamoiyeneboda ideaTa gaziare-

bisTvis. magram bolo periodSi, imis Semdeg, rac gaizarda aeroportebis

moxmareba da masStabi, gaizarda mcdelobac, rom aeroportis teritoria

ideaTa gamosaxatavad iqnas gamoyenebuli.

kerZo sakuTreba

vrceldeba Tu ara sajaro forumis doqtrina  im gamoxatvaze, rome-

lic mimarTulia ara mTavrobisadmi, aramed kerZo mesakuTrisadmi? am

kiTxvaze pasuxi sasamarTlom warmoadgina gadawyvetilebaSi frisbi Sul-

cis winaaRmdeg.42  abortis sawinaaRmdego kampaniis dros, abortis mowi-

naaRmdegeebma demonstracia gamarTes erT-erTi im ginekologis saxlis

win, romelic abortis operaciebs akeTebda. qalaqis mTavrobam sapasuxod

miiRo aqti, romelic krZalavda piketebsa da demonstraciebs romelime

rezidenciis `win an mimdebare teritoriaze~. demonstraciis monawile-

ebma gaasaCivres aRniSnuli aqti, rogorc antikonstituciuri. uzenaesi

sasamarTlos mosamarTlem _ okonorma, romelic umravlesobis saxeliT

werda sasamarTlos gadawyvetilebas, aRniSna, rom sadavo aqti ar krZa-

lavda demonstracias quCebze, sadac kerZo rezidenciebia, krZalavda

mxolod konkretuli saxlis win gamarTul piketsa Tu demonstracias.

mosamarTlem aRniSna, rom amgvari interpretacia quCas, sadac kerZo sax-

lebi mdebareobs, ar arTmevs tradiciuli sajaro forumis saxes. is faqti,

rom quCa tradiciulad sajaro forums warmoadgens, ar ewinaaRmdegeba

sadavo kanons, romelic, sasamarTlos azriT, viwrod aris formulire-

buli da icavs konkretuli saxlis mflobels.

Semdgom gadawyvetilebebSi sasamarTlom gaauqma kanonebi, romlebic

krZalavda kardakar kampanias (door-to door canvassing). erT-erTi aseTi ga-

dawyvetileba iyo martini qalaq strutersis winaaRmdeg43 , sadac sasa-

marTlom aRniSna, rom kardakar kampaniebis akrZalva antikonstituci-

uria _ radgan am akrZalviT xeli eSleba informaciis mimoqcevas.

arsebobs Tu ara SemTxvevebi, rodesac kerZo sakuTreba sajaro foru-

42 Frisby v. Schultz 487 US 474,1988.
43 Martin v. City of Struthers. 319 US 141 and 157 (Decided May 3, 1943).
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mad iqceva? saxelmwifosgan gansxvavebiT, romelic valdebulia daicvas

pirveli Sesworeba, kerZo mesakuTreebs aseTi zogadi valdebuleba ar

hqondaT. Tumca, am kiTxvaze pasuxi sasamarTlom gasca saqmeSi marSi ala-

bamas winaaRmdeg44 . wamoiWra kiTxva: valdebulia Tu ara kerZo mesakuTre,

daicvas pirveli Sesworebis garantiebi? am saqmeSi erT-erTma kompaniam,

romelic praqtikulad mTel patara qalaqs flobda, qalaqSi Sesvla

aukrZala eiRovas mowmeebs, romlebsac surdaT, quCebSi miezidaT momx-

reebi. rodesac ieRovas mowme erT-erTi qalbatoni daapatimres da damna-

Saved cnes, man gaasaCivra kanoni, romlis mixedviTac mas qalaqSi Sesvla

aukrZales. mosamarTle blekma, romelic umravlesobis saxeliT werda

sasamarTlos gadawyvetilebas, gaauqma ieRovas mowmeTa sisxlis samarT-

lebrivi pasuxismgebloba da aRniSna: `sakuTreba yovelTvis ar niSnavs

absolutur batonpatronobas. rac ufro xSirad dauSvebs mesakuTre misi

sakuTrebis sazogadoebriv gamoyenebas, miT metad viwrovdeba misi ufle-

bebi konstituciuri normebis moqmedebis Sedegad~. amiT mosamarTle

blekma daadgina, rom mesakuTreoba arasakmarisi iyo pirveli SesworebiT

garantirebuli uflebebis ganxorcielebis asakrZalad. zemoaRniSnuli

koncefcia kidev metad gafarTovda gadawyvetilebaSi Food Employees
Union Local 590 v. Logan Valley Plaza Inc45 . xalxma piketi gamarTa savaWro

centris administraciis mier Sromis kanonmdeblobis darRvevis winaaR-

mdeg. sasamarTlom am saqmesTan dakavSirebiT aRniSna, rom kerZo savaWro

centris mesakuTre valdebulia, mopiketeebi dauSvas mis teritoriaze,

radgan savaWro centri zogadad Riaa yvelasTvis. mosamarTle marSalma

umravlesobis saxeliT aRniSna, rom savaWro centri am saqmeSi igivea, rac

qalaqis quCebi saqmeSi marSi alabamas winaaRmdeg. amitom, dauSvebelia

gamoxatvis Tavisuflebis akrZalva savaWro centrSi _ romelic sajaro

forums warmoadgens _ mxolod imitom, rom mas kerZo mesakuTre hyavs.

Tumca aqve unda ganvmartoT kidev erTi mniSvnelovani da msgavsi ga-

dawyvetileba saqmeze Lloyd Corporation Ltd. v. Tanner,46  sadac vietnamis omis

mowinaaRmdegeebi Seecadnen, portlendis erT-erT patara savaWro cen-

trSi sainformacio furclebi daerigebinaT. isini administraciam savaW-

ro centris teritoriaze ar dauSva, rasac uzenaesi sasamarTlo daeTan-

44 MARSH v. STATE OF ALABAMA.No. 114. Argued and Submitted Dec. 7, 1945. Decided Jan. 7, 1946
45 591 US 308, 1968.
46 408 US 593,1972.



50

gamoxatvis Tavisufleba aSS-Si

xma. mosamarTle povelma umravlesobis saxeliT aRniSna, rom es saqme sru-

liad gansxvavdeboda saqmisgan Food Employees Union Local 590 v. Logan
Valley Plaza Inc. iq savaWro centris teritoria bunebrivad iyo dakav-

Sirebuli piketis TemasTan: piketis monawileebi savaWro centris admi-

nistraciis winaaRmdeg gamodiodnen; am saqmeSi ki mosarCeleebi zogad

protests gamoxatavdnen, rasac kavSiri ar hqonda savaWro centrTan.

mogvianebiT orive zemoaRniSnuli gadawyvetileba gauqmda saqmiT

Hudgens v. NLRB47 , sadac sasamarTlom daadgina, rom kerZo savaWro cent-

ris mesakuTreebs ufleba aqvT, akrZalon yovelgvari piketi da demons-

tracia _ miuxedavad imisa, vis winaaRmdeg aris mimarTuli is. mosamarTle

stiuartma es gadawyvetileba imiT axsna, rom piketis an demonstraciis

daSveba Temis mixedviT (savaWro centris winaaRmdeg protestis monawi-

leebis daSveba. xolo sxvaTa akrZalva) Sinaarsobrivi regulirebaa, rac

pirvel Sesworebas ewinaaRmdegeba.

gamoxatvis Tavisufleba

saxelmwifos mier dafinansebul garemoSi

gamoxatvis Tavisuflebis daculi stati sasamarTloebisaTvis niSnavs

saxelmwifos mier aseTi gamoxatvis regulirebis mkacr kontrols. Tumca

es kontroli yovelTvis erTgvari ar aris. rodesac saqme exeba saxelm-

wifos mxridan gamoxatvis regulirebas mis mier dafinansebul garemoSi

_ gamoxatva sajaro moxeleebis, studentebis, samxedro pirebis, patim-

rebis mier _ sasamarTlo ar iyenebs pirveli Sesworebis interpretaciis

tradiciul meTodebs. saxelmwifos sakmarisi saSualebebi aqvs gamoxatvis

SesazRudad im garemoSi, romelsac Tavad afinansebs. sxvagvarad rom

vTqvaT, rogorc yvela donors, masac SeuZlia, daadginos pirobebi da/an

qcevis wesebi mis mier gacemuli grantis mimRebisaTvis.

aseT konteqstSi sasamarTlo iyenebs dabalansebis tests, rac erTg-

vari gonivruli testia. magaliTad, saqmeSi, sadac sasamarTlom ZalaSi

datova cixis administraciis aqti, romliTac musliman patimrebs maTi

religiuri valdebulebebis aRsruleba ekrZalebodaT, aseTi ganmarteba

47 424 US 507, 91 LRRM 2489, 1976.
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Caiwera: `imisaTvis, rom sasamarTlom daadginos, arRvevs Tu ara cixis

administracia gamoxatvis Tavisuflebas, gamoiyeneba e.w. `gonivrulobis

testi~, romelic naklebad SemzRudvelia, vidre Cveulebriv SemTxvevaSi

sasamarTlos mier gamoyenebuli sxva testi.~

aqedan Cans, rom amgvari saqmeebis ganxilvis dros sasamarTlo nakle-

bad ereva administraciis funqciebSi da cdilobs, pativi sces konkre-

tuli dawesebulebis administraciis codnas konkretul saqmeSi.

aris Tu ara es swori pozicia? zogierTi daobs, rom saxelmwifos mier

dafinansebul garemoSi kvlav arsebobs gamoxatvis Tavisufleba, miuxe-

davad garkveuli akrZalvebisa. milionobiT adamiani atarebs sakuTari

cxovrebis sakmaod did nawils aseT garemoSi da, Sesabamisad, gamoxatvis

mniSvnelovani nawili izRudeba.

Tumca, meores mxriv, SezRudvebi zogadi gamoyenebis ar aris da mxo-

lod adamianTa garkveul jgufze vrceldeba. amasTan, es adamianebi xSir

SemTxvevaSi Tavad Tanxmdebian, moeqcnen saxelmwifos mier dafinansebul

garemoSi.

amis Semdeg mimovixilavT gamoxatvis Tavisuflebas saxelmwifos mier

dafinansebul ramdenime konkretul adgilze.

gamoxatvis Tavisufleba

studentebi

gamoxatvis Tavisufleba studentTa Soris asaxavs dapirispirebas, ro-

melic arsebobs am sakiTxis mimarT or midgomas Soris. liberaluri mid-

goma skolas da, zogadad, saganmanaTleblo dawesebulebas ganixilavs, ro-

gorc ideaTa bazars, sadac yvela Tavisuflad gamoTqvams sakuTar azrs.

akademiuri forumi xels unda uwyobdes ideaTa gaziarebas da gamoxatvas,

maT Soris, iseTi ideebisac, romlebic Seuracxmyofeli, arakonformis-

tuli da sadavoa. bavSvebi unda aRizardon ideaTa gaziarebis Sedegad

warmoqmnili dialogiT.

meore _ sawinaaRmdego _ paradigmis mixedviT, romelsac koleqtiur

midgomasac uwodeben, skola aris adgili, sadac demokratiuli saxelm-

wifosaTvis aucilebeli fundamenturi faseulobebi unda dainergos.

ganaTlebis misiaa, axalgazrdebs gadasces da STaunergos sazogadoebaSi
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miRebuli faseulobebi. amitom, skolis administracias farTo diskrecia

eZleva saganmanaTleblo misiis Sesrulebisas da, maT Soris, iseTi gamo-

xatvis asakrZaladac, romelic am misias xels uSlis.

am sakiTxze liberaluri paradigmis kargi gamoxatulebaa SeerTebuli

Statebis uzenaesi sasamarTlos gadawyvetileba saqmeze tinkeri demoinis
damoukidebeli saskolo olqis winaaRmdeg. am saqmeSi sami studenti

droebiT garicxes skolidan, radgan maT vietnamis omis sawinaaRmdego
protestis gamosaxatavad xelze Savi feris lenti hqondaT Semoxveuli.

`studentebi arian `pirebi~, romlebsac aqvT am qveyanaSi aRiarebuli
fundamenturi uflebebi. moswavleebi da maswavleblebi am uflebebs

skolis SesasvlelTan ar toveben. studentebma simbolurad gamoxates
sakuTari azri, rac daculia pirveli SesworebiT.~

sasamarTlom tinkeris saqmeSi ar gamoiyena manamde arsebuli romeli-
me testi, magaliTad, naTeli da myisieri safrTxis doqtrina; samagierod,

Seqmna axali. sasamarTlom aRniSna, rom saxelmwifom _ gamoxatvis regu-
lirebis gasamarTleblad _ unda daamtkicos, rom esa Tu is konkretuli

gamoxatva arsebiTad da mniSvnelovnad uSlis xels skolis normalur
funqcionirebas da disciplinis dacvas. miuxedavad imisa, rom es testi

naklebad SemzRudvelia, vidre naTeli da myisieri safrTxis doqtrina,
saxelmwifo mainc valdebulia, daasabuTos gamoxatvis regulireba.

mosamarTle harlmanma da blekma gansxvavebuli azri warmoadgines, sa-
dac dasves mTavari SekiTxva: vin unda daareguliros gamoxatva skolebSi?

maTi TvalsazrisiT, skolaSi maregulirebeli skolis sabWoa. miuxedavad
imisa, rom mosamarTle bleki gamoxatvis Tavisuflebis absolutisturi

midgomis mimdevaria, man am saqmeSi aRniSna, rom skolaSi gamoxatvis
Tavisufleba ar arsebobs arc studentisTvis da arc maswavleblisTvis.

man skola arasajaro forumad miiCnia. am gansxvavebulma azrma safuZveli
Cauyara koleqtiuri paradigmis gaCenas sasamarTlos gadawyvetilebebSi.

erT-erTi maTgania gadawyvetileba saqmeze betelis skolis olqi fre-
izeris winaaRmdeg48 . freizerma, romelic me-11 klasis moswavle iyo, sko-

lis erT-erT studentur Sekrebaze sityviT gamosvlisas vulgaruli (in-
decent speech) iumoristul-seqsualuri miniSneba gamoiyena. freizeri sami

dRiT garicxes skolidan. uzenaesma sasamarTlom mxari dauWira skolis
disciplinur sasjels.

48 Bethel School District No. 403 v. Fraser. 478 US 675 (1986). Docket Number: 84-1667.

Abstract. Argued: March 3, 1986. Decided: July 7, 1986



53

analizi

mosamrTle burgerma, romelic umravlesobis saxeliT moqmedebda, ga-

dawyvetileba ori argumentiT daasabuTa. pirveli: saxelmwifos aqvs in-

teresi, Seasrulos saganmanaTleblo misia kurikulumis gakontrolebiT

da moswavleebis dacvis gziT. Sesabamisad, sasamarTlom freizeris ga-

mosvla miiCnia kurikulumis nawilad, sadac naTlad gamoCnda koleqti-

uri paradigma da saganmanaTleblo misiis Teoria. meore argumentad sa-

samarTlom aRniSna, rom am konkretul garemoSi vulgaruli gamoxatva

seqsualur konteqstSi pirveli Sesworebis dacviT ar sargeblobs. sasa-

marTlom aqac gadauxvia zogadad miRebul da aRiarebul normebs, rode-

sac aRniSna, rom vulgaruli gamoxatva, romelic zogadad daculia pir-

veli SesworebiT, skolis garemoSi ar aris daculi.

koleqtiuri midgoma gamoCnda sasamarTlos gadawyvetilebaSi saqmeze

Hazelwood School District et al. v. Kuhlmeier49, sadac sasamarTlom mxari da-

uWira skolis direqtoris mier saskolo gazeTis cenzuras. Jurnalis-

turi klubis wevrebma saskolo gazeTisTvis daweres ori statia, romle-

bic gamoqveynebis wina dRes direqtorma maketidan maTTan SeuTanxmeblad

amoiRo. pirveli statia Seexeboda skolaSi Tineijerebis fexmZimobis Te-

mas. meore statiaSi ki studenti avtori gayris Sesaxeb saubrobda da sa-

kuTar mamas akritikebda, rac warmoSobda piradi cxovrebis xelSeuxeb-

lobisa da ciliswamebis problemebs. statiebis amoRebis Semdeg studen-

tebs acnobes, rom statiebi exeboda `personalur, mgrZnobiare da arasa-

Tanado~ Temebs.

mosazreba mosamarTle vaiTisa, romelic gadawyvetilebas umravle-

sobis saxeliT werda, ori midgomis hibridia: pirveli _ es aris skolis

arasajaro forumad ganxilva, rac harlanma da blekma tinkeris gadawyve-

tilebis gansxvavebul azrSi Camoayalibes; meore ki _ freizeris saqmis

safuZveli, ris mixedviTac, vaiTma skolis gazeTic (freizeris saskolo

Sekrebaze warmoTqmuli sityvis msgavsad) saskolo kurikulumis nawilad

miiCnia _ sadac gamoxatvis Tavisufleba ar aris garantirebuli.

cxadia, rom sasamarTlo tinkeris gadawyvetilebidan _ romelmac pir-

veli Sesworebis dacvis valdebuleba daadgina skolebSi _ Zalian Sors

wavida freizeris da heizelvudis  gadawyvetilebebiT. am ukanasknel ga-

dawyvetilebebSi sasamarTlom farTo diskrecia mianiWa skolis adminis-

tracias da skolis sabWoebs, raTa maT gadaewyvitaT, Tu ra saxis gamoxat-

49 No. 86-836 SUPREME COURT OF THE UNITED STATES. 484 US 260. Argued October 13,

1987. Decided January 13, 1988.
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va daiSveba skolebSi. tinkeris gadawyvetilebaSi ki saubari iyo sasamar-

Tlos mniSvnelovan rolze skolaSi gamoxatvis uflebis dasacavad.

aseTi gansxvaveba tinkerisa da bolo or gadawyvetilebas Soris SeiZ-

leba aixsnas 1960-iani wlebis studenturi protestiT da socialuri moZ-

raobiT. gasaTvaliswinebelia, aseve, im droisaTvis sasamarTloSi koleq-

tiuri da konservatiuli midgomis mimdevari ori axali mosamarTlis da-

niSvna. tinkeris gadawyvetilebaSi gamoCnda Tanasworobis principic, rom-

lis mixedviT, moswavleebs, mozrdili adamianebis msgavsad, aqvT gamoxat-

vis Tavisufleba. freizerisa da heizelvudis midgomaSi ki ufro pater-

nalisturi xedva Cans arasrulwlovanTa uflebebis mimarT.

sabolood unda aRiniSnos, rom zemoaRniSnuli samive gadawyvetileba

sasamarTlom sakmaod gayofili xmebiT miiRo (heizelvudi _ xuTi samis

winaaRmdeg; freizeri _ xuTi oTxis winaaRmdeg;), rac adasturebs, rom am

sakiTxze sazogadoebis azric orad aris gayofili.

sajaro moxeleebi

oliver vendal holmsma, rodesac jer kidev masaCusetsis uzenaesi

sasamarTlos mosamarTle iyo, erT-erT gadawyvetilebaSi aRniSna: `po-

liciels aqvs konstituciuri ufleba, isaubros politikaze, Tumca, mas

ar aqvs konstituciuri ufleba, imavdroulad iyos policieli.~ man aseve

aRniSna, rom moxeles ar aqvs ufleba, iCivlos im pirobebze, romelsac

mas samsaxurSi miRebisas sTavazoben.50  es doqtrina sasamarTlo praqti-

kaSi dainerga. 1952 wels saqmeSi adleri saganmanaTleblo sabWos winaaR-

mdeg51  aRiniSna, rom pirs aqvs ufleba, isaubros da ifiqros imaze, razec

surs, Tumca, ara im SemTxvevaSi, Tuki igi saxelmiwfo samsaxurSi muSaobs.

Sesabamisad, sasamarTlom dadebiTi pasuxi gasca kiTxvaze: SeuZlia Tu

ara mTavrobas, uari uTxras pirs dawinaurebaze, an gaaTavisuflos igi

samsaxuridan mis mier gamoTqmuli azrebis gamo.

holmsiseuli es doqtrina, romlis mixedviTac saxelmwifo samsaxuri

privilegiaa da ara ufleba, sakmao popularobiT sargeblobda. Tumca

50 McAuliffe v. Mayor of New Bedford, 155 Mass. 216, 29 N.E. 517 (Mass 1892)
51 Adler v. Board of Education, 342 US 485, 1952
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1967 wlisTvis sasamarTlom holmsiseuli doqtrina uaryo da Caanacvla

doqtriniT, romlis mixedviTac saxelmwifos ar unda SeeZlos, arapirda-

piri gziT akeTos is, rasac pirdapir ver gaakeTebs. sajaro samsaxuri

pirs ar unda akargvinebdes mis konstituciur uflebebs. am doqtrinis

Camoyalibebis Semdeg sasamarTlos winaSe daisva SekiTxva, Tu rogor unda

momxdariyo saxelmwifo interesisa da sajaro moxelis gamoxatvis Tavi-

suflebis dabalanseba.

rodesac mTavroba disciplinur sasjels ufardebs sajaro moxeles

mis mier gamoTqmuli azrebisaTvis, sasamarTlo iyenebs orgvar stand-

arts:

1. rodesac saqme exeba kerZo sakiTxebs (anu rodesac sajaro moxele

sityvis Tavisuflebas iyenebs kerZo sakiTxebze saubrisas) sasamarTlo

saxelmwifos utovebs diskrecias da am sakiTxSi ar ereva;

2. rodesac saqme exeba sajaro interesis sferoSi Semaval sakiTxebs,

aq sasamarTlo dabalansebis tests eyrdnoba.

saqmeSi pikeringi saganmanaTleblo sabWos winaaRmdeg52  saganmanaTleb-

lo sabWom samuSaodan gaaTavisufla skolis maswavlebeli, romelmac sas-

kolo gazeTSi gamoaqveyna kritikuli statia skolis dafinansebis poli-

tikis Sesaxeb. saganmanaTleblo sabWo daobda, rom statiaSi aRniSnuli

ramdenime faqti mcdari iyo da xels uSlida skolebis administrirebas.

ilinoisis uzenaesma sasamarTlom mxari saganmanaTleblo sabWos dauWira.

rodesac saqme SeerTebuli Statebis uzenaes sasamarTlomde mivida, man

gaauqma ilinoisis Statis uzenaesi sasamarTlos gadawyvetileba. sasamar-

Tlom am saqmeSi gamoiyena standarti saqmidan niu iork taimsi salivanis

winaaRmdeg sasamarTlom daadgina, rom maswavleblis mier gamoqveynebuli

statia sajaro interesis sferoSi xvdeboda; amasTan, mcdari gancxadebebi

ar iyo ganzrax an gaufrTxileblad gakeTebuli. sasamarTlom gaamarTla

skolis maswavlebeli da aRniSna, rom dauSvebelia iseT sajaro sakiTxebze

msjelobis akrZalva, rogoricaa skolis dafinansebis politika.

saqmeSi koniki maiersis winaaRmdeg53  sasamarTlom daakonkreta pike-

ringis saqmis testi da aRniSna, rom is mxolod sajaro interesis sakiT-

52 Pickering v. Board of Education of Township High School District 205, Will County. No. 510
SUPREME COURT OF THE UNITED STATES. 391 US 563. Argued March 27, 1968.

53 CONNICK, DISTRICT ATTORNEY IN AND FOR THE PARISH OF ORLEANS, LOUISIANA v.

MYERS. SUPREME COURT OF THE UNITED STATES. 461 US 138. April 20, 1983.
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xebze msjelobisas gamoiyeneba. miuxedavad amisa, Tu sajaro sakiTxebze

msjeloba kerZo viTarebaSi mimdinareobs, is aseve sargeblobs pirveli

Sesworebis dacviT. rac Seexeba Tavad am saqmis faqtebs: olqis prokuro-

ris TanaSemwem, romelic erTi Tanamdebobidan meoreze gadaiyvanes, Se-

adgina kiTxvari da TanamSromlebs dauriga. kiTxvaris meSveobiT igi ik-

vlevda am dawesebulebaSi TanamSromlebis sxva Tanamdebobaze gadayva-

nis, dawinaurebisa da CamoqveiTebis politikas. amis Semdeg ki gegmavda

samsaxuris winaaRmdeg kampaniis dawyebas. prokuroris TanaSemwes ufleba-

mosileba SeuCeres, ris gamoc man sarCeliT mimarTa sasamarTlos. uzena-

esi sasamarTlo maiers ar daeTanxma. sasamarTlom aRniSna, rom rodesac

sajaro moxele saubrobs ara rogorc rigiTi moqalaqe sajaro interesis

sakiTxebze, aramed, rogorc sajaro moxele personalur sakiTxze, fede-

raluri sasamarTlo ar aris saTanado organo, romelmac unda ganixilos

sajaro dawesebulebis gadawyvetilebis siswore mis moxelesTan mimar-

TebaSi.

aqedan gamomdinare, ismis kiTxva, Tu ra miekuTvneba sajaro interesis

sakiTxebs da ra aris kerZo anu personaluri sakiTxebi. miuxedavad imisa,

rom gansxvaveba naTlad ar Cans, konikis saqmeSi sasamarTlom SemogvTavaza

am ori elementis gamijvnis garkveuli kriteriumebi. sasamarTlom aR-

niSna, rom imis dasadgenad, aris Tu ara gamoxatva sajaro interesis sfe-

roSi, unda ganvixiloT gamoxatvis forma, Sinaarsi da konteqsti. konikis

saqmeSi ki naTlad Canda, rom gamoxatvis mTeli arsi dakavSirebuli iyo

am pirovnebis ukmayofilebasTan mis sxva Tanamdebobaze gadayvanis gamo.

sabolood unda aRiniSnos, rom pikeringis saqmeSi gamoyenebuli testi

ufro dabal standarts gulisxmobda, vidre arsebobda standarti Cve-

ulebrivi moqalaqeebis mimarT. SeiZleba iTqvas, rom saxelmiwfos mier

dafinansebul garemoSi, rogoricaa saxelmwifo samsaxuri, saxelmwifo

moqmedebs rogorc regulatori mis mier daqiravebulTa mimarT, rasac

xSirad SeiZleba Seewiros pirveli SesworebiT daculi uflebebi.
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politikuri saqmianoba

1940 wels SeerTebul StatebSi miiRes kanonmdebloba, romelic cnobi-

lia hatCis aqtis saxeliT (Hatch Act 1940). am kanonmdeblobam aRmofxvra

sajaro samsaxurSi damkvidrebuli praqtika, romlis Tanaxmad, sajaro

samsaxurSi Tanamdebobaze iniSnebodnen arCevnebSi gamarjvebuli partiis

wevrebi an maT mimarT loialurad ganwyobili pirebi (Spoils System). hatCis

aqtma, sxva cvlilebebTan erTad, es praqtika akrZala. sajaro moxeleebs

dauwesdaT SezRudva: federaluri mTavrobis aRmasrulebel moxeleebs

aekrZalaT politikur kampaniebSi monawileoba da politikuri partie-

bis menejmentSi CarTva. hatCis aqti nebas rTavda  sajaro moxeleebs, kenWi

eyaraT an arapolitikuri samoqalaqo kampaniebi ewarmoebinaT. aqti mimar-

Tuli iyo mxolod politikuri saqmianobis akrZalvisaken.

1947 wels uzenaes sasamarTloSi Seitanes sarCeli, romliTac am aqtis
antikonstituciurobaze daobdnen. sasamarTlom ZalaSi datova hatCis
aqti da ganacxada: `kongresma da federalurma mTavrobam ukeTesad icis,
Tu rogor SeinarCunos efeqturi sajaro samsaxuri. Cven am mxriv kons-
tituciurobis problemas ver vxedavT~.54

msgavsi gadawyvetileba miiRo sasamarTlom saqmeSi United States Civil
Service Commission v. National Association of Letter Carriers. am saqmeSi daisva
kiTxva: ewinaaRmdegeba Tu ara pirvel Sesworebas politikur kampaniebSi
da politikuri partiebis menejmentSi CarTvis akrZalva. mopasuxeebi da-
obdnen, rom kanoni bundovani da farTod formulirebuli iyo, rac mis
antikonstituciurobas iwvevda. sasamarTlo ar daeTanxma mopasuxeebs
da kiTxvaze uaryofiTi pasuxi gasca. sasamarTlom saqmis gadawyvetisas
gamoiyena balansis testi, sadac erT mxares sajaro moxelis interesi
iyo, xolo meore mxares _ saxelmwifosi, rogorc damqiraveblis. sasamar-
Tlom daadgina, rom saxelmwifo interesma am saqmeSi gadawona sajaro
moxeleebis interesi, radgan isini Tavisufali unda yofiliyvnen poli-
tikuri zewolisgan da sakuTari funqciebi miukerZoeblad ganexorci-
elebinaT. mosamarTle duglasma gansxvavebuli azris saxiT warmoadgina
mosazreba, romlis mixedviTac igi fiqrobda, rom saxelmwifo ar aris
sajaro moxelis mTeli cxovrebis mesakuTre. moxeles unda SeeZlos, Ta-
visuflad airCios is saqmianoba, romelsac Tavisufal dros dauTmobs _
iqneba es religia, socialuri saqmiaoba, politika Tu sxva.

54 United Public Workers v. Mitchell 330 U.S. 75, 1947.
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rogorc zemoaRniSnulidan Cans, saxelmwifos mis mier dafinansebul

garemoSi orgvari roli aqvs: kerZo da sajaro. rodesac saxelmwifo

kerZo rols asrulebs _ anu gamodis, rogorc mesakuTre, damqiravebeli,

ganmanaTlebeli an monawile _ pirveli SesworebiT daculi uflebebi

SezRudulia. xolo rodesac saxelmwifo sajaro funqciebs asrulebs,

pirveli Sesworeba mTeli simZlavriT moqmedebs.

amasTan, unda aRiniSnos, rom rogorc zemoT gaanalizebuli gadawyve-

tilebebidan gamoCnda, ar aris advili saxelmwifos kerZo da sajaro ro-

lis gamijvna. mosamarTleebi, romlebic mTavrobas diskrecias utoveben,

ufro xSirad Tvlian sakiTxs kerZod, vidre is mosamarTleebi, romlebic

fiqroben, rom sasamarTlos ganuyofeli roli eniWeba individis ufle-

bebis da Tavisfulebebis dacvis saqmeSi.

ciliswameba

1960-ian wlebamde ciliswameba irelevanturi iyo pirveli Sesworebi-

saTvis. saqmeSi Caplinski niu hempSiris winaaRmdeg ciliswameba ganTavs-

da im gamoxatvis kategoriaSi, romelic `ar warmoadgens ideebis gamo-

xatvis mniSvnelovan elements~. xolo, saqmeSi biuharnaisi ilinoisis wina-

aRmdeg55 , sasamarTlom mxari dauWira Statis ciliswamebis kanons da ga-

nacxada, rom ciliswameba ar xvdeba konstituciiT daculi gamoxatvis

kategoriaSi da srulad unda aikrZalos.

   saerTo samarTalSi ciliswamebisas mosarCles unda emtkicebina, rom

gamoqveynda publikacia mis Sesaxeb. mas ar unda emtkicebina brali. aseve,

zianTan dakavSirebiT arsebobda misi anazRaurebis zogadi prezumfcia.

simarTle ganixileboda, rogorc mxolod pozitiuri da ara absoluturi

dacva. mokled rom vTqvaT, piris reputaciis dacva saxelmwifo politi-

kisTvis imdenad mniSvnelovani iyo, rom mas pirveli Sesworeba ver exe-

boda. Tumca, es midgoma sruliad Seicvala 60-ian wlebSi mas Semdeg, rac

sasamarTlom ganixila saqme `niu-iork taimsi~ salivanis winaaRmdeg56 . am

55 Beauharnais v. Illinois. No. 118 SUPREME COURT OF THE UNITED STATES. 343 US 250.
Argued November 28, 1951. Decided April 28, 1952.

56 kari II, Tavi I, gv. 173.
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saqmeSi sasamarTlom ganacxada: `ciliswamebas ar gaaCnia raime imuniteti

pirveli Sesworebis mxridan. is unda ganixilebodes pirveli SesworebiT

dadgenili standartebis mixedviT~. am saqmeSi sasamarTlom pirvelad

daadgina SezRudva sajaro pirebis mier zianis anazRaurebasTan dakavSi-

rebiT, rac kritikuli gancxadebebiT iyo gamowveuli.

ciliswamebis ganmarteba

amerikul samarTalSi ciliswamebas mediis saSualebiT ewodeba `libel~-i,

xolo sityvier ciliswamebas _ `Slander~-i. Tumca zogierT StatSi tele-

viziiT an radioTi ciliswamebasac Slander-s uwodeben. es gansxvaveba am

etapze imdenad mniSvnelovani aRar aris, rogorc warsulSi iyo, radgan

dReisaTvis yovelgvar ciliswamebas, romelic mediiT vrceldeba, ewo-

deba libel-i. am sityvas qarTulad `ciliswamebad~ movixseniebT.

ciliswameba _ es aris identificirebadi piris Sesaxeb mcdari da ci-

lismwamebluri gancxadebis gamoqveyneba beWdviTi an eleqtronuli for-

miT, rac zians ayenebs piris reputacias. reputacia ganixileba, rogorc

sxva pirebis Sexeduleba adamianze konkretul dros, adgilze da soci-

alur-kulturul konteqstSi. sityvebi SeiZleba Seuracxmyofeli iyos,

Tumca _ ara cilismwamebluri.

gamoqveyneba

erT-erTi elementi, romlis damtkiceba saWiroa ciliswamebis sarCel-

Si, aris gamoqveynebis faqti. gamoqveynebas adgili aqvs maSin, rodesac

informacia gaufrTxileblad an mizandasaxulad gadaecema mesame pirebs.

beWduri, eleqtronuli saSualebebi, Jurnalebi, sainformacio saagen-

toebi da gazeTebi yvelaze xSirad warmoadgenen aseT mesame pirebs.

Tumca, `internet servis provaiderebi~ am CamonaTvalSi ar Sedian.

isini Tavisufldebian maTi momxmareblebis mier internetSi gamoqveyne-

buli publikaciebis gamo pasuxismgeblobisgan, garda im SemTxvevebisa,

rodesac provaideri saredaqcio TvalsazrisiT akontrolebs masalas.

amrigad, aseT SemTxvevebSi unda ganvasxvavoT `gamomqveynebeli~ `distri-

butorisgan~. amasTan dakavSirebiT, uzenaesma sasamarTlom uari Tqva,

gadaesinja federaluri saapelacio sasamarTlos gadawyvetileba, ro-

melmac ZalaSi datova 1996 wlis komunikaciebis aqti. es aqti internet

servis provaiderebs aTavisuflebs pasuxismgeblobisgan maTi momxmareb-
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lis mier gamoqveynebul informaciaze57 : SeuZlebelia, rom maT kontroli

ganaxorcielon nebismier masalaze, romelic maTi qselis da sistemis meS-

veobiT ganTavsdeba internetSi.

informaciis simcdare

informaciis simcdare ciliswamebis sarCelis ZiriTadi elementia.

vidre miRebuli iqneboda gadawyvetileba saqmeze niu iork taimsi sali-

vanis winaaRmdeg, ciliswamebis sarCelebis ganxilvisas informaciis sim-

cdare TavisTavad igulisxmeboda. Tumca dReisaTvis mosarCle valde-

bulia, gamoqveynebuli informaciis simcdare daamtkicos. sajaro pirebma

informaciis simcdaris mtkicebasTan erTad unda amtkicon mopasuxis bo-

roti ganzraxva (romlis konstituciuri ganmartebac Semdegnairia: si-

marTlis an tyuilis ganzrax an gaufrTxilebeli ignorireba).

xSirad amboben, rom simarTle absoluturi dacvaa ciliswamebis sarCe-

lisgan. Tumca, simarTlis saTanado kriteriumi absoluturi sizuste ar

aris, radgan `mniSvnelovanwilad marTali~ ganixileba, rogorc saerTo

da zogadi standarti publikaciis simarTlis dasadgenad. rogorc ukve

aRiniSna, saerTo samarTlis Tanaxmad, mopasuxe medias ekisreboda val-

debuleba, rom daemtkicebina gamoqyvenebuli gancxadebebis simarTle. mag-

ram mtkicebis tvirTi sajaro pirebTan dakavSirebiT sxvagvarad dadginda

saqmeSi niu iork taimsi salivanis winaaRmdeg. am standartis Tanaxmad,

mosarCle sajaro figurebs akisriaT valdebuleba, amtkicon gamoqvey-

nebuli gancxadebebis simcdare. amasTan, saqmeSi Philadelphia Newspeper Inc.
v. Hepps58  dadginda, rom mosarCele kerZo pirebmac unda amtkicon gamoq-

veynebuli gancxadebebis simcdare, Tu gancxadeba sajaro sakiTxebs exeba.

piris identificireba

mopasuxem unda daamtkicos, rom gamoqveynebuli publikacia piradad

mas exeba. piris identificireba SeiZleba moxdes misi zedmetsaxeliT, ini-

cialebiT, fizikuri aRwerilobiT, CacmulobiT, misamarTiT da sxva mra-

vali maxasiaTebliT. ar aris aucilebeli, rom maincdamainc piris saxeli

iyos publikaciaSi moxseniebuli. Tumca, aq zogad standartad miiCneva

57 Zeran v. America Online, 129 F3d 327 (4th Circuit 1997), cert. denied, 118 S. Ct. 2341, 1998.
58 475 US 767 (1986). Docket Number: 84-1491. Abstract. Argued: December 3, 1985. Decided:

April 21, 1986.
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is faqti, SeuZliaT Tu ara mesame pirebs ama Tu im publikaciaSi konkre-

tuli piris amocnoba.

mis vaiomigma _ kimberli pringma penthaus interneiSenalis winaaRmdeg

sarCeli Seitana, sadac daobda, rom statiaSi masze iyo saubari. statiaSi

pringis saxeli arsad moixsenieboda, Tumca igi acxadebda, rom man saku-

Tari Tavi kabis feriT da sportis erT-erT saxeobaSi ostatobaze saub-

riT amoicno. meaTe olqis sasamarTlom daadgina, rom misi kostiumis da

sportuli talantis xseneba ver amticebda pringis sarCels59 .

rac Seexeba ciliswamebis jgufur sarCelebs, anglo-amerikul samar-

TalSi maT Tavi ver daimkvidres. didi jgufis warmomadgenlebs ar aqvT

ufleba, iCivlon maTi jgufis winaaRmdeg ciliswamebze. es meqanizmi, Zi-

riTadad, dadgenil iqna saxelmwifos konkretuli dawesebulebebisTvis,

raTa maT ar hqonodaT iuridiuli safuZveli  ciliswamebis sarCelebis

Sesatanad maTi dawesebulebis winaaRmdeg gamoqveynebul statiebze dayr-

dnobiT. Tumca, Tu gancxadebis interpretacia moxdeba imgvarad, rom is

Seexeba jgufis konkretul wevrs, maSin am pirs ufleba aqvs, Seitanos

sarCeli.

rac Seexeba gardacvlil pirebs, anglo-amerikuli samarTli miiCnevda,

rom pirs gardacvalebisas Tan miaqvs sakuTari reputacia. Tumca, bolo

periodSi es tendencia Semcirda da zogierT StatSi miiRes kanoni, ris

safuZvelzec memkvidres ufleba aqvs, daicvas gardacvlili piris repu-

tacia, maT Soris, pensilvaniasa da niu iorkSi.

ziani

ciliswamebis sarCelis erT-erTi mTavari elementia zianis sakiTxi.

sarCelSi dasabuTebuli unda iyos, rom piris reputacias ziani miadga.

Tumca, SeerTebuli Statebis zogierT StatSi ar aris saWiro zianis

damtkiceba, Tu saqme exeba iseT sakiTxebs rogoricaa: sisxlis samarTlis

danaSaulis dabraleba, gadamdebi danaSaulis dabraleba, qalisaTvis

msubuqi yofaqcevis dabraleba, piris reputaciis, biznesis, profesiisa

da samsaxurebrivi saqmianobisTvis zianis miyeneba. am SemTxvevaSi, arse-

bobs zianis anzRaurebis prezumfcia. sxva SemTxvevaSi, mosarCle valde-

bulia, rom daamtkicos finansuri danakargis arseboba, raTa  zianis anaz-

Raureba moiTxovos.

59 Pring v. Penthouse International. 8 Med.L.Rptr. 2409. 695 F. 2d 438 (10th Cir. 1982)
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brali

yvela mosarCle valdebulia, daamtkicos, rom mopasuxes garkveuli

brali miuZRvis. uzenaesma sasamarTlom bralis sxvadasxva standarti Se-

moiRo sxvadasxva saxis mosarCleebisTvis, sadac sajaro moxeleebs da

sajaro figurebs bralis mtkicebis yvelaze maRali standarti ekisrebaT.

sajaro pirebad ganixilebian cnobili pirebi da sazogadoebaSi zegavle-

nis mqone adamianebi. mosarClem, romelic sajaro figuraa, unda daamt-

kicos, rom gamomcemeli an mauwyebeli boroti winaswari ganzraxviT moq-

medebda. boroti winaswari ganzraxva ar gulisxmobs mxolod borot gan-

zraxvas, imasac gulisxmobs, rom mopasuxem icoda gamoqveynebuli ganc-

xadebebis simcre, magram simarTle ar gaiTvaliswina.

saqmeSi Harte-Hanks Communications, Inc v. Connaughton60  uzenaesma sasa-

marTlom aRniSna, rom profesiuli standartebis uxeSi darRveva, an pub-

likaciis gamoqveyneba gazeTis gavrcelebis gazrdis mizniT, ar warmo-

adgens borot ganzraxvas. sasamarTlom aqve aRniSna, rom faqtebis ar-

gamoZieba TavisTavad ar amtkicebs borot ganzraxvas, Tumca, simarTlis-

Tvis ganzrax Tavis arideba boroti ganzraxvaa.

Tu mosarCle kerZo piria, maSin mtkicebis standarti SedarebiT msu-

buqia da man unda daamtkicos, rom gamomcemeli an mauwyebeli, sul mcire,

gaufrTxileblad moqmedebda. zogierT StatSi, kerZod _ alaskaSi, ko-

loradoSi, indianaSi, luizianaSi da niu jersiSi _ kerZo mosarCleebze

mtkicebis SedarebiT maRali standarti wesdeba, Tuki gancxadebebi saja-

ro sakiTxebs exeba.

sajaro da kerZo pirebi

sajaro sakiTxebis Teoria, romelic zemoT ganvixileT, uaryofil iqna

sasamarTlos mier saqmeSi gerci robert uelSis winaaRmdeg61 . gerci,

romelic cnobili samoqalaqo uflebebis damcveli advokati iyo, uCioda

erT-erT gazeTs, romelSic gamoqveynda, rom mas komunisturi warsuli

hqonda. qveda instanciis sasamarTlom nafici msajulebis gadawyvetleba

gercis sasargeblod gaauqma da aRniSna, rom am SemTxvevaSi gamoyenebuli

unda yofiliyo boroti ganzraxvis testi. es testi dadginda saqmeSi niu

iurk taimsi salivanis winaaRmdeg. rodesac saqme uzenaes sasamarTlomde

mivida, sasamarTlom ganacxada, rom kerZo pirebis SemTxvevaSi salivanis

60 1989, 491 US 657, 666-668.
61 ix. kari II, Tavi I, gv. 198.



63

analizi

standartis gavrceleba Seusabamoa. sasamarTlom gaiTvaliswina isic, rom

Tu uars vityviT boroti ganzraxvis testze, Cndeba mediis TviTcenzuris

saSiSroeba. Tumca Tavisufali sityvis interesebi unda dabalansdes in-

dividebis interesTa mimarT, romlebsac ufleba aqvT, ainazRauron ci-

lismwamebluri gancxadebebiT miRebuli ziani.

piradi cxovrebis xelSeuxebloba

samarTlos yvela sistemaSi sakmao bundovaneba arsebobs piradi cxov-

rebis xelSeuxeblobasa da kanonTan mimarTebas Soris. amerikelebi yovel-

Tvis gamorCeul pativs miagebdnen piris individualizmsa da mis avtono-

mias. swored SeerTebul StatebSi warmoiSva piradi cxovrebis xelSeuxeb-

lobis doqtrina wina saukunis dasawyisSi.

saukunis win gamoqveynebul cnobil statiaSi, romlis avtorebic iyvnen

samuel voreni da luis brandeisi, naTqvami iyo, rom saWiroa piradi cxov-

rebis xelSeuxeblobis dacva yviTel presaSi gamoqveynebuli statiebis-

gan62 . amgvari pozicia gamoiwvia yviTel presaSi e.w. `Worebis svetSi~ ga-

moCenilma statiam, romelic vorenis ojaxs Seexeboda. vorenma da bran-

deisma moiTxoves Privacy-is ufleba, rac ganmartes rogorc `ganmartoebis

ufleba~.63

teqnologiis  ganviTarebis Sedegad ufro da ufro metad irRveoda

piradi cxovrebis xelSeuxebloba, rasac fizikuri ziani ar mohqonda, mag-

ram fsiqikuri ziani aranakleb mniSvnelovani iyo da kompensaciis auci-

leblobas warmoqmnida. `mxolod tkivilis, siamovnebis da mogebis miRebis

nawili ganixileba fizikur sagnebad, arada, fiqrebi, emociebi da grZno-

bebic iuridiul dacvas moiTxovs,~ _ werdnen voreni da brandeisi.

am statiam SeerTebul StatebSi realurad Seqmna piradi cxovrebis

xelSeuxeblobis uflebis definicia. sasamarTloebma TandaTan daiwyes

am uflebis dacva sakuTari gadawyvetilebebiT. dReisaTvis SeerTebuli

Statebis TiTqmis yvela Stats aqvs specialuri kanoni piradi cxovrebis

xelSeuxeblobis Sesaxeb.

62 Warren and Brandeis, Right to Privacy, 4 Harv.L. Rev. 193, 1890.
63 Right to be leave alone.
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SeerTebul StatebSi, iseve, rogorc mTel msoflioSi, piradi cxov-

rebis xelSeuxeblobis darRvevisTvis samoqalaqo pasuxismgebloba arse-

bobs. ciliswamebisgan gansxvavebiT, piradi cxovrebis xelSeuxeblobis

darRvevisas mniSvnelovani ar aris, ra azri SeeqmnaT sxvebs konkretuli

pirovnebis Sesaxeb gamoqveynebuli statiis safuZvelze. mniSvnelovania,

Tu rogor igrZno Tavi TviT am pirma statiis gamoqveynebis Sedegad. aseve,

ciliswamebis sarCelebisgan gasxvavebiT, piradi cxovrebis xelSeuxeblo-

bis kuTxiT, simarTle ar aris damcavi meqanizmi. piradi cxovrebis xel-

Seuxleblobis winaaRmdeg sarCeli daiSveba, Tuki arsebobs piris pirad

cxovrebaSi ukanono Careva _ statiis Tu fotomasalis gamoqveynebiT.

SeerTebul StatebSi samoqalaqo pasuxismgeblobas oTxi safuZveli

aqvs piradi cxovrebis xelSeuxeblobis kuTxiT:

pirveli _ pirad cxovrebaSi Careva (Intrusion): pirad cxovrebaSi Careva

xdeba maSin, rodesac piri fizikurad an sxvagvarad, telekamerebiT, fo-

toaparatiT an sxva teqnikuri saSualebebiT,  ganzrax ereva piris `fizi-

kur martoobaSi~. aq mniSvnelovani momentia piris mier Sesabamisi zomebis

miReba, rodesac mas ar surs, rom Seawuxon, fotoebi gadauRon, an SekiT-

xvebi dausvan. pasuxismgebloba dgeba imis miuxedavad, gamoqveynda Tu ara

am gziT mopovebuli masala media saSualebebSi. Sesabamisad, pirveli Ses-

worebac am SemTxvevaSi naklebad relevanturia.

meore _ piris piradi cxovrebis Sesaxeb faqtebis gaSuqeba (disclosure

of private facts): am SemTxvevas adgili aqvs, rodesac ama Tu im piris cxov-

rebis Sesaxeb gamoqveynebuli faqtebi Seuracxmyofelia `saSualo adami-

anisTvis~ da ar arsebobs sajaro interesi am faqtebis mimarT. amgvari

gaSuqebis magaliTi SeiZleba iyos masalis gavrceleba piris seqsualuri

cxovrebis, janmrTelobis, ekonomikuri mdgomareobis Sesaxeb. am dros

pasuxismgeblobis sakiTxis ganxilvisas mniSvnelovania dadgindes, Tu ra

saSualebebiT moxda informaciis mopoveba da aqvs Tu ara mas sainforma-

cio fasuloba.

am mxriv mniSvnelovan gadawyvetilebas warmoadgens saqme sidisi F.R
Publishing Corps winaaRmdeg64 . 1937 wels Jurnal niu iorkeris erT-erTma

Jurnalistma gadawyvita, statia daewera viliam sidisis winaaRmdeg, rome-

lic erT dros geniosi bavSvi iyo. sidisma 11 wlis asakSi harvardis univer-

sitetis koleji daamTavra da leqciebs kiTxulobda maTematikaSi. amis

64 ix. kari II, Tavi I, gv. 169.
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Semdeg sidisi sazogadovrivi cxovrebidan gauCinarda. 1937 wels Jur-

nalSi gamoqveynda statia, saTauriT `ra daemarTa...?~ miuxedavad imisa,

rom statia simpaTiiT iyo dawerili, masSi gamoCnda sidisis cxovrebasTan

dakavSirebuli sxvadasxva intimuri faqti. 1940 wels olqis sasamarTlom

uaryo sidisis sarCeli piradi cxovrebis xelSeuxeblobasTan dakavSire-

biT, Tumca, Tavis gadawyvetilebaSi aRniSna: `amJamad sidisi ar aris po-

litikosi, sajaro administratori an saxelmwifo moRvawe. im SemTxveva-

Sic ki, sidisi sajaro figura rom yofiliyo, gamoqveynebul personalur

monacemebSi eria imgvari informacia, romlis dafarvis ufleba sazoga-

doebrivi ganxilvisgan yovel adamians aqvs.~ Sesabamisad, sasamarTlom

daaskvna, rom piradi cxovrebis saidumloeba da misi gamJRavneba imdenad

intimuri unda iyos msxverplis poziciidan gamomdinare, rom Seuracx-

yofa unda miayenos sazogadoebis grZnobebsac... magram rodesac fokusSi

moqceulia sajaro maxasiaTeblebi, sinamdvilesTan Sesabamisi komenta-

rebi pirovnebis tansacmelze, gamosvlebze, Cveulebebze da sxva Cveuleb-

riv detalebze, rogorc wesi, zemoT aRniSnuli zRvari ar irRveva.

SeerTebuli Statebis kanonmdebloba, romelic sidisis gadawyveti-

lebis principebs atarebs, acxadebs, rom saWiroa xuTi elementis arse-

boba, raTa dadasturdes piradi cxovrebis Sesaxeb samarcxvino faqtebis

gamJRavneba:

1. informacia unda iyos gamoqveynebuli;

2. unda exebodes piris pirad cxovrebas;

3. informacia unda Seuracxyofdes `saSualo adamians~;

4. informacia ar unda iyos sajaro interesis sagani;

5. publikacia unda arRvevdes sazogadoebaSi miRebul `wesierebis~

standartebs.

mesame _ piris warmodgena mcdari saxiT (False light): am SemTxvevaSi, pa-

suxismgebloba dgeba, rodesac piris Sesaxeb qveyndeba mcdari informa-

cia, romelic `saSualo adamianisTvis~ Seuracxmyofelia. piradi cxov-

rebis xelSeuxeblobis es saxe sakmaod axlos dgas ciliswamebasTan. Tum-

ca, es ori koncefcia erTmaneTisgan imiT gansxvavdeba, rom piris mcdari

saxiT wardgenaSi SesaZloa, arsebobdes iseTi Secdomebi, romlebic ci-

lismwamebluri ar aris, magram _ samarcxvinoa. Sesabamisad, ciliswame-

bisgan gansxvavebiT, sadac dacvis obieqti piris reputaciaa, am SemTxve-

vaSi, dacvis obieqts warmoadgens piris Rirseba.
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am kuTxiT, mniSvnelovania gadawyvetileba saqmeze `taimi~ hilis wina-

aRmdeg65. 1952 wels jeims hili, misi meuRle da ori mcirewlovani bavSvi

mZevlad aiyvanes cixidan gaqceulma damnaSaveebma. hilebis ojaxs sakmaod

kargad epyrobodnen mZevlobis peridSi da maTTvis zianic ar miuyenebiaT.

erTi wlis Semdeg gamoqveynda mxatvruli nawarmoebi, saTauriT `saSineli

saaTebi~, sadac aRwerili iyo es movlena. Tumca, SemTxveva gaformebuli

iyo Zaladobis scenebiT mamis da misi vaJis winaaRmdeg, da seqsualuri

ZaladobiT jeims hilis qaliSvilis winaaRmdeg. am nawarmoebma brodveim-

dec miaRwia da daidga speqtakli, romlis Sesaxebac daiwera JurnalSi

Life Magazine. jeims hilma sarCeli Seitana niu iorkis kanonis safuZvelze,

romelic icavs piradi cxovrebis xelSeuxeblobas da piradi cxovrebis

faqtebis komerciuli mizniT gamoyenebas. uzenaesma sasamarTlom am saq-

miT `boroti ganzraxvis~ testi gaavrcela SemTxvevebze, rodesac piri

warmodgenilia mcdari saxiT; es ki niSnavs, rom mopasuxe valdebulia,

daamtkicos, rom mediis saSualeba moqmedebda boroti ganzraxviT da man

icoda faqtebis simcdaris Sesaxeb.

meoTxe _ piris saxis gamoyeneba komerciuli miznebisTvis (Misapropri-

ation). es maSin xdeba, rodesac piris saxels an imijs misive nebarTvis ga-

reSe iyeneben komerciuli miznebisTvis, magaliTad, reklamaSi. am SemTx-

vevaSi, ar aris aucilebeli, rom piris saxeli mTlianad iyos gamoyenebu-

li, _ Tu damtkicdeba, rom piris identificireba SesaZlebelia, mas uf-

leba aqvs, moiTxovos kompensacia. Tumca, xSirad rTulia sainformacio

da komerciuli miznebis gamijvna.

uxamsoba da pornografia

meoce saukunis pirvel naxevarSi bevri wigni, maT Soris, Teodor ruz-

veltis `amerikuli tragedia~, lorensis `ledi Caterlis sayvareli~ da

sxva mravali akrZaluli iyo uxamsobis argumentiT. am periodSi uxamso-

bis standartis dasadgenad gamoiyeneboda Zveli inglisuri sasamarTlos

gadawyvetileba saqmeze regina hinklis winaaRmdeg. am saqmiT dadgenili

65 Time Inc. v. Hill. 385 US 374 (1967). Docket Number: 22. Abstract. Argued: April 27, 1966.

Reargued: October 18, 1966. Decided: January 9, 1967
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standartis mixedviT, nawarmoebi uxamsad iyo miCneuli, Tu am namuSevris

konkretul monakveTs sazogadoebaSi yvelaze mgrZnobiare adamianze

garkveuli efeqti da zegavlena hqonda.

am standartis mixedviT, xelovneba sazogadoebaSi yvelaze mgrZnobi-

are adamianebis tyveobaSi rCeboda. amasTan, konkretuli nawarmoebis erTi
nawilis uxamsad aRiareba mTel nawarmoebs uxamss xdida. ismoda kiTxva,

Tu rogor ewyoboda erTmaneTs zemoaRniSnuli standarti da pirveli
Sesworeba. am kiTxvaze 1957 wels pasuxi gasca mosamarTle brenanma erT-

erT yvelaze sadavo da mniSvnelovan mosazrebaSi saqmeze roti SeerTe-
buli Statebis winaaRmdeg66 . mosamarTle brenanam aRniSna, rom pirveli

Sesworebis istoriidan gamomdinare, uxamsoba ar aris daculi, radgan
mas raime socialuri Rirebuleba ar gaaCnia. amis Sedegi avtomaturi iyo:

sasamarTlom daadgina, rom uxamsoba ar iyo daculi pirveli SesworebiT.
Tumca aqve daisva kiTxva: ra aris uxamsoba?

uxamsobis ganmartebisas brenani Semoifargla seqsisadmi arajansaRi
interesis aRZvris koncefciiT. man SemogvTavaza axali ganmarteba, ro-

melmac hinklis standarti Secvala: `miiCnevs Tu ara saSualo adamiani
Tanamedrove sazogadoebrivi standartebis misadagebis Semdeg, rom ma-

salis mTavari dominanturi Tema aRZravs arajansaR interess~.
termini `arajansaRi~ saqmeSi roti SeerTebuli Statebis winaaRmdeg

ganmartebuli ar yofila, Tumca modeluri sisxlis samarTlis kodeqsis
Tanaxmad, arajansaRi ganmartebulia, rogorc `samarcxvino, avadmyofuri

interesi siSiSvlisa da seqsis mimarT, Tu igi mniSvnelovnad scdeba am
cnebebis tradiciulad miRebul, eTikis Sesabamis ganmartebas da aRwe-

ras~. am ganmartebis Tanaxmad, uxamsobis standarti TiTqmis mxolod mZime
pornografiaze vrceldeba.

mosamarTle stivensma cada, ganemarta mZime pornografia, Tumca, mog-
vianebiT am mcdelobaze xeli aiRo da Tqva: `me mas vcnob, rodesac vxedav~.

mosamarTle stivensis am frazidan Cans, Tu ramdenad Znelia `uxamsobis~,
`mZime pornografiisa~ da msgavsi cnebebis zusti ganmarteba. Tumca, saqme

roti SeerTebuli Statebis winaaRmdeg mniSvnelovania, radgan am saqmiT
moxda hinklis standartis uaryofa, romlis aTvlis wertili iyo mgrZno-

biare adamiani. amis sapirispirod, brenanma daamkvidra tetsi, romelic
aTvlis wertilad iRebs saSualo adamians. Sedegad, ufro meti masala

moeqca pirveli SesworebiT dacvis qveS, vidre _ manamde.

66 Roth v. United States 354 US 476, 1957.
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amis Semdeg warmoiSva araerTgvarovani midgoma im sakiTxis mimarT,

Tu ras niSnavda `sazogadoebrivi standartebi~. saqmeSi memuarsi masaCu-

setsis winaaRmdeg67 da iakobelosi ohaios winaaRmdeg68 aRiniSna, rom sa-

ubari iyo erovnul standartze, Tumca uxamsobisTvis devna adgilobriv

doneze mimdinareobda. amasTan, `memuarsis~ saqmeSi dadginda standarti

`saerTod moklebuli socialur Rirebulebebs~. aq ismoda kiTxva, Tu ras

niSnavda es fraza _ gaivlida Tu ara wigni am tests, Tuki masSi aristo-

teles citirebas movaxdendiT? saqmeSi mileri kaliforniis winaaRmdeg

mosamarTle burgerma am kiTxvas Semdegnairad upasuxa: sasamarTlos um-

ravlesobam erTsulovnad uaryo memuarsis zemoxsenebuli standarti da

daadgina samwverovani testi uxamsobis ganmartebisTvis. uxamsobis wina-

aRmdeg gzamkvlevi principebi Semdegia:

`a) miiCnevs Tu ara saSualo adamiani Tanamedrove sazogadoebrivi

standartebis misadagebis Sedegad, rom masalis dominanturi Tema aR-

Zravs arajansaR interess;

b) asaxavs Tu ara mocemuli masalebi sqesobriv moqmedebebs aSkarad

Seuracxmyofeli formiT, rac Statis kanoniT aris gansazRvruli;

g) moklebulia Tu ara mocemuli masalebi seriozul literaturul,

mxatvrul, politikur an mecnierul faseulobebs.

es sasamarTlo ar aRiarebs da ar tovebs ZalaSi standarts _ `gansa-

kuTrebiT moklebuli socialur Rirebulebebs~, romelic dadginda saq-

meSi memuari masaCusetis winaaRmdeg. am standarts sayovelTao praqtika

arasodes mohyolia. amasTan, `mileris~ saqmeSi dadginda, rom sazogado-

ebrivi standartebi ar aris erovnuli standarti, radgan SeerTebuli

Statebi didi qveyanaa da is, rac niu iorkSi uxamsi ar aris, SesaZloa,

uxamsi iyos misisipiSi.

rac Seexeba piradi cxovrebis xelSeuxeblobisa da uxamsobis  balanss,

am SemTxvevaSi mniSvneovania sasamarTlos gadawyvetileba saqmeze stenli

jorjiis winaaRmdeg69 , sadac sasamarTlom aRniSna, rom ikrZaleba indi-

vidis dasja uxamsi masalebis sakuTrebaSi qonisaTvis. pirveli Sesworebis

Tanaxmad, `saxelmwifos saqme ar aris, uTxras adamians, romelic sakuTar

saxlSi imyofeba, Tu ra wignebi waikiTxos, an ra films uyuros~.

67 Memoirs v. Massachusetts. 383 US 413 (1966). Docket Number: 368. Abstract. Argued: December 7,

1965. Decided: March 21, 1966.
68 JACOBELLIS v. OHIO, 378 US 184, 1964).
69 Stanley v. Georgia 394 US 557, 1969.
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Tumca saqmeSi Paris Adult Theatre I v. Slaton70  sasamarTlom xazgasmiT aRniS-

na, rom sityvebi `sakuTar saxlSi imyofeba~ arsebiTi safuZvelia, radgan

piradi cxovrebis xelSeuxeblobis interesi ar vrceldeba e.w. `mozrdilTa

filmebis~ Cvenebaze komerciul dawesebulebaSi _ am mozrdilebis Tanxmo-

biT. Sesabamisad, sasamarTlom daadgina, rom savsebiT dasaSvebia pornogra-

fiis yureba saxlSi, Tumca dauSvebelia kinoTeatrSi, radgan es iqneba

negatiuri SeWra adamianebis pirad cxovrebaSi. mosamarTle brenanma ga-

moTqva gansxvavebuli azri, sadac man aRiara, rom rotis standartma, iseve

rogorc mileris standartma, praqtikaSi ver imuSava; magram, misi azriT,

`swori midgoma iqneboda uxamsobaze mxolod im akrZalvis daweseba, rome-

lic daicavda bavSvebs da e.w. `yuradRebian auditorias~. sxva SemTxvevaSi,

saxelmwifos unda aekrZalos uxamsobis regulireba.~

simboluri gamoxatva

simbolizmi ideebis komunikaciis erT-erTi Zlieri meqanizmia. simbo-

lur gamoxatvas xSirad Raribi kacis sagazeTo gadmocemas uwodeben. sam-

xedro bileTis an droSis dawva mediis da sazogadoebis yurdRebas ufro

metad izidavs, vidre preskonferenciis gamarTva. qmedeba SeiZleba iyos

magaliTad, piketireba; xolo eqspresiuli qmedeba anu simboluri gamo-

xatva moicavs qmedebas, romelic komunikaciuri xasiaTisaa.

yvela qmedeba ver ganixileba, rogorc eqspresiuli, amasTan, gadam-

wyveti faqtori arc spikeris ganzraxvaa. uzenaesma sasamarTlom daad-

gina, rom yvela qmedeba, sadac spikeri miznad isaxavs ideebis gadmocemas,

ver CaiTvleba eqspresiulad. Sesabamisad, Tavdapirvelad unda gavark-

vioT, Tu ras miiCnevs uzenaesi sasamarTlo eqspresiul qmedebad. saqmeSi

spensi voSingtonis winaaRmdeg71  sasamarTlom ganmarta eqspresiuli anu

simboluri gamoxatva. am saqmeSi sasamarTlom mxari ar dauWira spensi-

saTvis pasuxismgeblobis dakisrebas, rac mohyva mis mier sakuTari saxlis

fanjridan gadmokidebul SeerTebuli Statebis droSaze mSvidobis sim-

boloiani samkerde niSnis mibnevas. spensi aprotestebda SeerTebuli Sta-

70 District Attorney, et al. No. 71-1051 SUPREME COURT OF THE UNITED STATES. 413 US 49, 1973.
71 Spence v. Washington, 418 US 405, 1974.
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tebis mier kambojaSi SeWras da kentis universitetSi mkvlelobebs, rac

vietnamis omis dros moxda. sasamarTlos Tanaxmad, udavo iyo, rom spensi

simboloebis meSveobiT cdilobda komunikacias. es simboluri gamoxatva

ki ori maxasiaTebliT ganisazRvra:
1. aris Tu ara ama Tu im ideis komunikaciis ganzraxva?
2. mocemul situaciaSi aris Tu ara albaToba, rom mayureblebis mier

es mesiji adekvaturad aRiqmeba?
spensis testi warmoadgens eqspresiuli moqmdebis kriteriumebs,

romelsac sasamarTlo iyenebs qmedebis xasiaTis gansasazRvrad.
Tumca Tu eqspresiuli qmedeba warmoadgens `sityvebs~, romelic pir-

veli SesworebiT aris gaTvaliswinebuli, maSin mainc ismis kiTxva, aris
Tu ara is daculi pirveli SesworebiT. saqmeSi SeerTebuli Statebi obra-
ienis winaaRmdeg72  sasamarTlos SesaZlebloba mieca, rom daedgina stan-
dartebi, romlebic eqspersiul qmedebaze gavrceldeboda; Tumca man ua-
ri Tqva am SesaZleblobaze. devid obriens pasuxismgebloba daakisres sam-
xedro bileTis sajarod, bostonis sasamarTlos kibeze dawvisaTvis, ri-
Tic man daarRvia samxedro samsaxuris Sesaxeb 1965 wlis kanoni. es Seswo-
reba kanonSi miiRes zogierTi im kongresmenis lobirebis Sedegad, romle-
bic miiCnevdnen, rom amgvari gadawyvetileba Seamcirebda protests vi-
etnamSi omis winaaRmdeg. sasamarTlom am saqmeSi daadgina, rom rodesac
sityva da simboluri gamoxatva Sereulia, maSin saxelmwifos ufleba aqvs,
daareguliros qmedeba (ara sityva), Tuki arsebobs mniSvnelovani saxel-
mwifo interesi. saqmeSi ganviTarda oTxwverovani testi, romelmac msgav-
si sakiTxebi unda ganmartos. am testis Tanaxmad, saxelmwifos mier re-
gulireba saTanadod gamarTlebulia:

1. Tu amgvari regulireba saxelmwifos konstituciuri uflebaa;
2. Tu is emsaxureba saxelmwifos arsebiT interess;
3. Tu saxelmwifos interesi ar aris dakavSirebuli Tavisufal

gamoxatvasTan;
4. Tu SezRudva ufro naklebad mniSvnelovania, vidre saxelmwifos

interesis dacva.73

am testis Sefardebis Tanaxmad, sasamarTlom daaskvna, rom mocemul
saqmeSi arsebobda mniSvnelovani da arsebiTi saxelmwifo interesi; Sesa-
bamisad, sasamarTlom mxari dauWira obienis sisxlissamarTlebriv pasu-
xismgeblobas.

72 ix. kari II, Tavi I, gv. 177.
73 SeerTebuli Statebi obraienis winaaRmdeg.
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simboluri gamoxatvis erT-erTi magaliTi iyo li jonsinis mier res-
publikuri partiis konferenciis dros gamarTul demonstraciaze dro-
Sis dawva. demonstraciis mizani iyo reiganis administraciis da dalasSi
arsebuli ramdenime korporaciis politikisadmi protestis gamoxatva.
jonsons sisxlis samarTlis pasuxismgebloba daakisres droSis Seuracx-
yofisTvis. am saqmeSi sasamarTlom daadgina, rom jonsoni daisaja im po-
litikuri mesijis gamo, ris gamoxatvasac igi cdilobda droSis dawviT.
dasja mxolod imitom, rom misi qmedeba Seuracxmyofelia, dauSvebelia;
saxelmwifos ufleba ar aqvs, akrZalos an SezRudos gamoxatva mxolod
imitom, rom sazogadoeba aseTi gamoxatviT Seuracxyofilia da mas mi-
uReblad miiCnevs.

es gadawyvetileba sakmaod sadavo gaxda. prezidentma buSma ganacxada,
rom sasamarTlo arasworad moiqca am gadawyvetilebis miRebisas da saWi-
ro iyo kanonSi Sesworeba, romelic saxelmwifo droSas daicavda. Sesa-
bamisad, 1989 wels kongresma miiRo kanoni, romelic dasjadad acxadebda
SeerTebuli Statebis droSis ganzrax ganadgurebas, dacemas, dawvas,
iatakze an miwaze ganTavsebas, fexiT Sedgomas. rogorc Cans, arsebobda
imedi, rom mosamarTleebi brenani, kenedi da skalia, romlebmac sasamar-
Tlo gadawyvetileba warmoadgines saqmeze texasi jonsonis winaaRmdeg,
azrs Seicvlidnen da ZalaSi datovebdnen kanons. Tumca, es imedebi ar
gamarTlda. saqmeSi SeerTebuli Statebi aixmanis winaaRmdeg74  imave mo-
samarTleebma antikonstituciurad cnes 1989 wlis kanoni. mosamarTle
brenanma am gadawyvetilebaSi ganacxada, rom kanonis realuri mizani
komunikaciis da ideebis SezRudva iyo, radgan aravin dainteresdeboda
raime naWris _ droSis bediT, romelic adamianebis sakuTrebaa; samagi-
erod, am kanons gamoiyenebdnen droSis meSveobiT Cadenili eqspresiuli
qmedebebis dasasjelad. dReisaTvis SeerTebul StatebSi kvlav daiwyo
kampania droSis damcavi sakanonmdeblo Sesworebis misaRebad, rasac ada-
mianis uflebebis damcavi jgufebi aqtiurad ewinaaRmdegebian.75

74 United States v. Eichman. 496 US 310 (1990). Docket Number: 89-1433. Abstract. Argued: May
14, 1990. Decided: June 11, 1990.

75 ixileT amerikis samoqalaqo uflebebis kavSiris peticia  http://www.aclu.org/

FreeSpeech/FreeSpeech.cfm?ID=16355&c=50.
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samarTliani sasamarTlo

da gamoxatvis Tavisufleba

mediaze SezRudvebi pirveli Sesworebis istoriis mniSvnelovani nawi-

lia. jon miltoni acxadebda, rom winaswari SezRudvebi arakanonieri da

dauSvebelia. am SemTxvevaSi miltoni gamodioda mefis cenzorebis winaaR-

mdeg, romlebic presas administraciul cenzuraSi atarebdnen. amis gar-

da, winaswari SezRudvebi, SesaZloa, sxva konteqstSic Segvxvdes. ra unda

movimoqmedoT maSin, rodesac winaswari SezRudva emsaxureba samarTliani

sasamarTlos uflebis dacvas? xSir SemTxvevebSi, saWiroa gamoxatvis Tavi-

suflebis dabalanseba sxva uflebebTan an interesebTan. SeerTebul

StatebSi didi debatebis sagani gaxda gamoxatvis Tavisuflebis mimarTeba

samarTliani sasamarTlos uflebasTan. SeerTebuli Statebis konstitu-

ciis meeqvse Sesworeba adgens gansasjelisTvis samarTliani sasamarTlos

garantiebs. gansasjels ufleba aqvs, iTvlebodes udanaSaulod, sanam misi

braleuloba ar dadgindeba kompetenturi sasamarTlos mier. am uflebas

xSirad safrTxes uqmnis sasamarTlo an winasasamarTlo procesebis saja-

rooba. es safrTxe gansakuTrebiT iCens Tavs nafic msajulTa miukerZo-

eblobis mxriv. ra Tqma unda, pirs ufleba aqvs, gaasaCivros verdiqti imis

gamo, rom igi gansaja mikerZoebulma nafic msajulTa Jiurim, Tumc, post

faqtum Carevis garda, winaswari meqanizmebic arsebobs.

saqmeSi Separdi maqsvelis winaaRmdeg76  uzenaesma sasamarTlom daad-

gina im alternativebis nusxa, romlebic mTavari sxdomis mosamarTles

SeuZlia gamoiyenos, raTa procesis sajarooba aRkveTos da marTlmsa-

julebis samarTlianad ganxorcieleba uzrunvelyos. mosamarTle klar-

kma, romelmac am saqmeSi umravlesobis azri warmoadgina, aRniSna, rom

Tavdapirvelad mTavari sxdomis mosamarTles SeuZlia, aqtiuri monawi-

leoba miiRos nafici msajulebis SerCevis procesSi da uzrunvelyos ise-

Ti msajulebis SerCeva, romlebsac mediaSi gaSuqebuli ambebis gamo wi-

naswar ar aqvT Seqmnili azri saqmeze. mTavari sxdomis mosamarTles aseve

SeuZlia, moaxdinos mowmeebis da nafici msajulebis izolireba. mesame

meqanizmi, romlis gamoyenebac mosamarTles SeuZlia, mdgomareobs saqmis

ganxilvis gadavadebaSi, sanam am saqmeze mediaSi gaSuqeba Seneldeba. da-

bolos, mosamarTles SeuZlia saqmis ganxilva sxva olqSi gadaitanos.

76 ix. kari II, Tavi I, gv. 223.
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Tumca aqve arsebobs kidev erTi meqanizmi, romelic mosamarTles uf-

lebas aZlevs, piri sasamarTlos upativcemulobisTvis dasajos. gaerTi-

anebul samefoSi mosamarTleebi upativcemulobis normas aqtiurad iye-

neben mediis winaaRmdeg, rodesac saqme exeba sasamarTlo procesis gaSu-

qebas. Tumca, SeerTebul StatebSi saqmiT brijisi kaliforniis winaaRm-

deg77  dadginda, rom mosamarTles ufleba aqvs, sasamarTlos upativce-

mulobis normebi mediis winaaRmdeg mxolod im SemTxvevaSi gamoiyenos,

Tu marTlmsajulebis samarTlianad ganxorcielebas mkafio da myisieri

safrTxe eqmneba.

sasamarTlos upativcemulobis normebis garda, mosamarTles SeuZlia,

gamosces SemzRudveli brZanebebi, romelis mixedviTac, medias ekrZaleba

ama Tu im saqmis Sesaxeb axali ambebis winaswar gaSuqeba. saqmeSi nebraskis

presis asociacia stiuartis winaaRmdeg78  SeerTebuli Statebis uzenaesma

sasamarTlom TiTqmis akrZala SemzRudveli brZanebebi, Tumca, kari mainc

odnav Ria datova da aseTi brZanebebi per se antikonstituciurad gamo-

acxada. 1975 wels, rodesac ervin simonsma nebraskis patara qalaqSi erTi

ojaxi mTlianad amowyvita, mosamarTlem SemzRudveli brZaneba gamosca

presisaTvis, radgan qalaqSi, sadac sasamarTlo procesi unda gamarTu-

liyo, mxolod 800 adamiani cxovrobda da nafic msajulTa miukerZoeb-

lobas safrTxe eqmneboda. mediis warmomadgenlebma es brZaneba gaasaCiv-

res. SeerTebuli Statebis uzenaesma sasamarTlom ganacxada, rom anglo-

amerikul samarTalSi arsebobs mZime prezumfcia imisa, rom winaswari Sez-

Rudvebi, romlis erT-erT saxesac warmoadgens SemzRudveli brZanebebi,

antikonstituciuria. miuxedavad amisa, sasamarTlom daadgina, rom mosa-

marTles SemzRudveli brZanebebis gamoyeneba mxolod im SemTxvevaSi Se-

uZlia, Tu dadgindeba, rom arsebobs amis mkacri aucilebloba. sasamar-

Tlom daadgina SemzRudveli brZanebebis gamocemis kriteriumebi, rom-

lebic mTavari sxdomis mosamarTlem unda gaiTvaliswinos. esenia:

a) winasasamarTlo stadiaze rogori iyo axali ambebis gaSuqebis buneba

da masStabi;

b) SesaZlebeli iyo Tu ara imgvari zomebis miReba, rac SeuzRudavi

axali ambebis gaSuqebis Sedegebs Seamsubuqebda;

g) ramdenad efeqturia SemzRudveli brZanebis gamoyeneba konkretul

saqmeSi.
77 Bridges v. California, 314 US 252 , 62 S.Ct. 190. 1941.
78 ix. kari II, Tavi I, gv. 215.
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rac Seexeba uSualod sasamarTlos sxdomas, aq mosamarTles SeuZlia,

gamosces e.w. sxdomis daxurvis brZaneba. am brZanebis mixedviT, presas da

sazogadoebas ekrZaleba procesze daswreba da am procesTan dakavSire-

buli dokumentebis miReba. am SemTxvevaSi, unda ganvasxvavoT mTavari sa-

samarTlo sxdoma da winasasamarTlo mosmenebi. amerikul samarTalSi

mTavar sasamarTlo sxdomasTan dakavSirebiT Riaobis ufro meti prezum-

fcia arsebobs, vidre winasasamarTlo mosmenebTan dakavSirebiT.

komerciuli gamoxatva

aris Tu ara daculi pirveli SesworebiT imgvari gamoxatva, romlis

erTaderTi mizani komerciuli garigebis dadebaa? es kiTxva daisva uze-

naesi sasamarlos winaSe 1942 wels, rodesac sasamarTlo ganixilavda

saqmes valentaini kristensenis winaaRmdeg79 . am saqmeSi piri daajarimes,

rodesac igi sareklamo furclebs arigebda. sareklamo furclebiT ki

igi xalxs iwvevda navsadgurSi wyalqveSa navis dasaTvaliereblad safa-

suris gadaxdis pirobiT. piri daajarimes niu iorkis kanonis Tanaxmad,

romelic krZalavda danagvianebas. amis sapasuxod mosarClem sareklamo

furclebs saprotesto gacxadeba daumata, sadac qalaqis gadawyvetile-

bas aprotestebda. uzenaesma sasamarTlom ganacxada: miuxedavad imisa,

rom saxelmwifos ar aqvs ufleba, SezRudos gamoxatvis Tavisufleba sa-

jaro adgilze, Cven calsaxad vacxadebT, rom, konstituciis Tanaxmad,

ar arsebobs aseTi SezRudva, rodesac saqme exeba komerciul gamoxatvas.

sasamarTlos azriT, komerciul gamoxatvas ideaTa komunikaciis fase-

uloba ar gaaCnia.

am gadawyvetilebiT _ raime ganmartebisa da argumentaciis warmodge-

nis gareSe _ dadginda, rom pirveli Sesworeba ar icavs komerciul gamo-

xatvas. Tumca, am gadawyvetilebis argumentacia garkveulwilad devs pir-

veli SesworebiT regulirebul TviTmmarTvelobis modelSi, sadac maikl-

joni ganasxvavebs sajaro da kerZo gamoxatvas. komerciuli gamoxatva ki

aSkarad kerZo gamoxatvis kategoriaSi jdeba, romelic konstituciis

dacviT ar sargeblobs.

79 Valentine v. Christensen, 316 US 52, 1942.
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komerciul gamoxatvasTan dakavSirebuli erT-erTi problema misi gan-
martebaa. aris Tu ara yvela reklama komerciuli gamoxatva? saqmeSi niu
iork taimsi salivanis winaaRmdeg, mosamarTle brenanma ganacxada, rom
saredaqcio werili, sadac moTxrobili iyo samoqalaqo uflebebis darR-
vevis faqtebze alabamas mTavrobis mxridan, ar iyo komerciuli gamoxatva,
imis miuxedavad, rom mis gamoqveynebaSi Tanxa iyo gadaxdili. amis sapi-
rispiro gancxadeba gazeTebs aiZulebda, aekrZalaT msgavsi werilebi, rac
im adamianebs SeuzRudavda gamoxatvas, romlebic presas ar warmoadgen-
dnen. Sesabamisad, sasamarTlom daadgina, rom am saqmeSi werilisTvis ga-
daxdili Tanxa ar gansazRvravda, iyo Tu ara gamoxatva komerciuli.

miuxedavad amisa, kategoriuli midgoma, romelic Camoyalibda saqmeSi
valentaini kristinsenis winaaRmdeg, Semdgom wlebSi gansakuTrebuli
kritikis sagnad iqca. Tumca es doqtrina oc welze met xans iyo ZalaSi.
70-iani wlebis dasawyisSi profesorma martin rediSma am doqtrinas aq-
tiurad Seutia sakuTari publikaciebiT da statiebiT. igi acxadebda, rom
komerciuli gamoxatvis doqtrina ewinaaRmdegeba pirveli Sesworebis Ta-
visuflebis models, romlidanac gamomdinareobs, rom pirs unda hqondes
SesaZlebloba, miiRos informacia sxvadasxva komerciuli garigebebis Se-
saxeb, awon-dawonos da airCios.80

zemoaRniSnuli midgoma Seicvala uzenaesi sasamarTlos gadawyveti-

lebiT saqmeze virjiniis farmacevtTa sabWo virjiniis momxmarebelTa

sabWos winaaRmdeg.81

am saqmeSi virjiniis momxmarebelTa sabWo uCioda virjiniis Statis

farmacevtTa sabWos da daobda im kanonis konstituciurobaze, romlis

Tanaxmadac, kanoni licenzirebul farmacevtebs ukrZalavda receptiT

gamosaweri medikamentebis fasebis reklamas. olqis sasamarTlom kanoni

baTilad gamoacxada da apelantebs misi gamoyeneba aukrZala. virjiniis

Statis farmacevtTa sabWom olqis sasamarTlos gadawyvetileba SeerTe-

buli Statebis uzenaes sasamarTloSi gaasaCivra. uzenaesma sasamarTlom

Secvala `valentainsis~ saqmeSi arCeuli midgoma da komerciul gamoxat-

vas kvalificiuri dacva mianiWa pirveli Sesworebis Tanaxmad. sasamarT-

lom ganmarta: `reklama, ramdenad ugemovno da gazviadebulic unda mog-

veCvenos, mainc Seicavs informacias, Tu ra produqcia iyideba, ra fasad

da sad SeiZleba misi SeZena. sabazro ekonomikis pirobebSi, Cveni resur-
80 Martin Redish, The First Amendment in the Marketplace: Commercial Speech and the Value of

Free Expression, 39 Geo. Wash. L. Rev. (197 429 1).
81 ix. kari II, Tavi I, gv. 208.
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sebis ganawileba, umeteswilad, damokidebulia kerZo ekonomikur gadaw-

yvetilebebze. Sesabamisad, arsebobs sazogadoebrivi interesi, rom ada-

mianebs mieceT saSualeba, miiRon informirebuli da gonivruli gadawy-

vetilebebi. am miznisaTvis ki komerciuli informaciis Tavisufali mi-

moqceva xelSeuvalia.~

miuxedavad imisa, rom virjiniis farmacevtTa sabWos Tanaxmad, gark-

veuli kvalificiuri dacva komerciul gamoxatvaze gavrcelda, am saqmeSi

mainc ar gadawyda, Tu ra tipis komerciuli gamoxatvaa daculi da ra

tipis _ ara. es sakiTxi dakonkretda gadawyvetilebaSi Central Hudson Gas
& Electric Corp. V. Public Service Comm’n of New York82 . am gadawyvetilebaSi

Camoyalibda oTxwverovani testi, ris Tanaxmadac, irkveva, aris Tu ara

komerciuli gamoxatva daculi:

1. komerciuli gamoxatva ar unda iyos SecdomaSi Semyvani da unda Se-

icavdes informacias arakanonieri saqmianobis Sesaxeb;

2. komerciuli gamoxatvis regulirebisas saxelmwifos interesi mniS-

vnelovani unda iyos;

3. regulireba calsaxad unda icavdes saxelmwifos interess;

4. regulireba ar unda iyos imaze farTo, vidre es saWiroa saxelmwifo

interesis dasacavad.

am testis bolo ori nawili ZiriTadad gulisxmobs imas, rom reguli-

reba viwrod formulirebuli unda iyos da ar unda moicavdes im sfero-

ebs, rac aucilebeli ar aris mniSvnelovani interesis dasacavad.

Tumca male uzenaesi sasamarTlom gadasinja am testis meoTxe nawili

_ saqmeSi Board of Trustees of State University of New York (SUNY) v. Fox.83   niu

iorkis Statis universitetis teritoriaze erT-erTma kompaniam Tavisi

produqciis reklama wamoiwyo, rac universitetis administraciam akrZa-

la. kiTxvaze _ dairRva Tu ara kompaniis pirveli SesworebiT daculi

ufleba, uzenaesma sasamarTlom uaryofiTad upasuxa. mosamarTle ska-

liam ganmarta, rom universitetis administracias mniSvnelovani inte-

resi hqonda, rom universitetis teritoriaze uzrunveleyo saganmanaT-

leblo da arakomerciuli atmosferos Seqmna. rogorc zemoT aRiniSna,

am saqmiT gadaisinja oTxwverovani testi, romelic Camoyalibda saqmeSi

Central Hudson Gas & Electric Corp. V. Public Service Comm’n of New York. mo-

samarTle skaliam ganmarta, rom saxelmwifo regulireba unda iyos go-

82 447 US 557 (1980).
83 No. 87-2013, 492 U.S. 469 Argued February 22, 1989, Decided June 29, 1989.



77

analizi

nivrulad formulirebuli. Sesabamisad, wina saqmeSi dadgenili standar-

ti odnav ufro Sesustda, riTac Sesabamisad Sesustda komerciuli ga-

moxatvis dacvis standarti SeerTebul StatebSi.

gamoxatvis Tavisufleba

da mowodeba arakanonieri qmedebisken

pirveli Sesworebis interpretacia, ZiriTadad, meoce saukuneSi Seiq-

mna. Tumca pirveli msoflio omis dros SpionaJis winaaRmdeg kanonis in-

terpretacia pirveli Sesworebis konteqstSi sakmaod problemuri aR-

moCnda. zemoT aRniSnuli mkafio da myisieri safrTxis doqtrinac swored

am konteqstSi da am perodSi Seiqmna, ris Sesaxebac qvemoT detalurad

visaubrebT.

sasamarTlos yuradReba sakmaod didi xnis win miipyro SekiTxvam _ Se-

uZlia Tu ara mTavrobas, akrZalos gamoxatva, romlis Sinaarsia araka-

nonieri moqmedebisken mowodeba, pirebis darwmuneba da gadabireba. swo-

red am Temaze moxda sasamarTlos pirveli gadawyvetilebebis miReba da

es gadawyvetilebebi dRemde wamyvania pirveli Sesworebis interpreta-

ciis mxriv, radgan swored maT Seqmnes umniSvnelovanesi doqtrinebi am

sferoSi.

es gadawyvetilebebi warmoiSva pirveli msoflio omis dros, rodesac

SeerTebul StatebSi gawvevis winaaRmdeg aqtiuri kampania daiwyo. gawvevis

winaaRmdeg agitacias kongresma SpionaJis winaaRmdeg 1917 wlis aqtiT

upasuxa. miuxedvad imisa, rom es aqti, ZiriTadad, SpionaJis da saxelmwifo

saidumloebis gacemis winaaRmdeg iyo mimarTuli, aqtis mesame nawiliT

dasjadad cxaddeboda saomari procesisTvis ganzrax xelis SeSla. ram-

denime weliwadis ganmavlobaSi SeerTebul StatebSi es muxli 2000-mde

saqmes daedo safuZvlad.

am wlebSi qveda instanciis federalur sasamarTloebSi sakmaod saSiSi

tendencia gamoCnda: sasamarTloebi Tanaxma iyvnen, daesajaT gamoxatva,

Tu SeiniSneboda ukanono qmedebisken mowodeba, an aseTi qmedebis gamow-

vevis ganzraxva spikeris mxridan. es tendencia sakmaod naTelia meoce

saukunis dasawyisSi miRebul gadawyvetilebebSi: Seiferi SeerTebuli
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Statebis winaaRmdeg84 , Masses Publishing Co. v. Patten85  da SeerTebuli

Statebis uzenaesi sasamarTlos gadawyvetilebaSi _  Senki SeerTebuli

Statebis winaaRmdeg86 . am gadawyvetilebaSi pirvelad Caisaxa aSkara da

myisieri safrTxis doqtrina, Tumca am dros Senks dakisrebuli pasuxis-

mgebloba ZalaSi dautoves. mosamarTle holmsma inter alia, ganmarta:

`rodesac qveyana saomar mdgomareobaSia, bevri ram, rac mSvidobian dros

dasaSvebia, SesaZloa, imdenad xelisSemSleli aRmoCndes SedegisaTvis,

rom masTan Segueba SeuZlebeli Seiqnas; rodesac xalxi ibrZvis, verc

erTi sasamarTlo ver miiCnevs amgvar gamoxatvas konstituciiT dacul

uflebad.~ ramdenime Tvis Semdeg, mosamarTle holmsi, romelic ukve gan-

sxvavebul azrs wers da sasamarTlos ar eTanxmeba, ufro aZlierebs aSkara

da myisieri safrTxis doqtrinas saqmeSi abramsi SeerTebuli Statebis

winaaRmdeg. mecnierTa umetesoba miiCnevs, rom mosamarTle holmsi, ro-

melmac saqmeebSi Senki SeerTebuli Statebis winaarmdeg, debsi SeerTe-

buli Statebis winaaRmdeg87  da froverki SeerTebuli Statebis winaaR-

mdeg88  SedarebiT SezRuduli interpretaciis midgoma airCia, ramdenime

Tvis Semdeg liberalur poziciaze gadavida da gaaZliera pirveli Seswo-

rebis dacva amgvar qmedebebze.89  miuxedavad holmsis gansxvavebuli az-

risa, misi doqtrina mkafio da myisieri safrTxis Sesaxeb sasamarTlos

ar gauziarebia. amis Semdeg sasamarTlom kvlav ganagrZo pirebis pasu-

xismgeblobiTvis mxardaWera SpionaJis winaaRmdeg aqtiT.90

pirveli msoflio omis Semdeg da ruseTSi revoluciis dasrulebis

Semdeg SeerTebul StatebSi antiradikalizmis era daiwyo. 1919 da 1920

wlebSi, `wiTeli SiSis~ (makartizmis) eraSi, Statebis umetesobam miiRo

sisxlissamarTlebrivi sindikalizmis da sisxlissamarTlebrivi anarqiis

kanonebi. zogierT StatSi miiRes e.w. `wiTeli droSis kanonebic~, romle-

84 Shaffer v. United States, 255 F. 886 (9th cir. 1919).
85 244 F. 525 (S.D.N.Y. 1917).
86 ix. kari II, Tavi I, gv. 161.
87 DEBS v. UNITED STATES. 249 US 211 No. 714. Argued Jan. 27 and 28, 1919. Decided March 10,

1919.
88 FROHWERK v. US , 249 US 204 (1919). No. 685. Argued Jan. 27, 1919. Decided March 10, 1919.
89 damatebiT ixileT gadawyvetileba saqmeze abramsi SeerTebuli Statebis

winaaRmdeg.
90 Pierce v. United States, 252 U.S. 239,1920; Schaefer v, Unites States, 251 U.S. 466 (1920), Gilbert v.

Minnesota, 254 U.S. 325, 1920.



79

analizi

bic wiTeli droSis gamofenas krZalavda. SeerTebuli Statebis uzenaesi

sasamarTlos winaSe male gamoCnda saqmeebi, sadac dava mimdinareobda am

kanonis antikonstituciurobaze.

anarqiisken mowodebas Seexeboda saqme giTlou niu iorkis winaaRm-

deg, sadac mosarCele benjamin giTlou, socialisturi partiis memarc-

xene flangis warmomadgeneli, sisxlis samarTlis wesiT dasajes manifes-

tis gamoqveynebisaTvis. es manifesti gmobda Sualedur socializms da

xalxs komunisturi revoluciisaken mouwodebda. SeerTebuli Statebis

uzenaesma sasamarTlom qveda instanciis sasamarTlos gadawyvetileba

ZalaSi datova da gitlous sisxlis samarTlis pasuxismgebloba ar ga-

auqma. mosamarTle anfordma umravlesobis saxeliT ganmarta, rom am saq-

meSi niu iorkis kanoni ar iyo  mimarTuli abstraqtuli doqtrinebis, aka-

demiuri debatebis an saxelmwifo mmarTvelobis konstituciuri forme-

biT Secvlis winaaRmdeg; magram kanoni krZalavda pirdapir mowodebas

konkretuli qmedebisken. mosamrTle sanfordi Seecada, ganesxvavebina es

saqme `abramsisa~ da `Senkis~ saqmeebisgan da ganmarta, rom am saqmeebSi

adgili hqonda saomar mdgomareobaSi konkretuli qmedebis dasjas da

uwoda mas `cudi tendencia~; xolo `gitlous~ saqme moicavda pirdapir

mowodebas saxelmwifo gadatrialebisken.

mogvianebiT, 1926 wels, saqmeSi vitni kaliforniis winaaRmdeg uzena-

esi sasamarTlo kidev erTxel Seexo sindikalizmis winaaRmdeg kanonm-

deblobis konstituciurobas. mosamarTle brandeisis Tanmxvedri mosaz-

reba am saqmeze pirveli Sesworebis interpretaciis erT-erTi mniSvne-

lovani dokumenti gaxda. brandeisma uaryo mosamarTle sanfordis `mka-

fio da myisieri safrTxis~ doqtrinis viwro interpretacia. man uaryo

doqtrina, romlis mixedviTac, kanonis mimarTeba ganmasxvavebeli faq-

tori xdeboda. brandeisi uaryofda pozicias, rom safrTxis arsebobis

kanoniT gasazRvra mniSvnelovani iyo aseT sakiTxebSi. man aRniSna, rom

rodesac saqme gvaqvs gamoxatvis Tavisuflebis SezRudvasTan, maSin sasa-

marTlom, mxareebis wardginebebis safuZvelze, yovel konkretul SemTx-

vevaSi unda gansazRvros, arsebobda Tu ara aSkara safrTxe, iyo Tu ara

es safrTxe gardauvali da myisieri, agreTve, iyo Tu ara safrTxe imdenad

mniSvnelovani, rom gamoxatvis akrZalva gamarTlebuli iqneboda. bran-

deisis mixedviT, miuxedavad kanonmdeblis miznisa _ SezRudos esa Tu is

gamoxatva, SezRudva mainc mxolod sagangebo SemTxvevebSi unda gamoiye-

nebodes da kanonierad iyos dasabuTebuli.
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Semdgom gadawyvetilebebSi uzenaesi sasamarTlo odnav miuaxlovda

holmsisa da brandeisis mkafio da myisieri safrTxis doqtrinas.91

sabolood, am sakiTxTan dakavSirebiT, sasamarTlo mivida gadawyveti-

lebamde, romelic SeerTebul StatebSi dResac ZalaSia.

brandenburgi ohaios winaaRmdeg
ku kluqs klanis lideri, brandenburgi, damnaSaved  cnes ohaios Statis

sindikalizmis aqtis Tanaxmad. aqtis mixedviT, dasjadad cxaddeboda ̀ mo-
wodeba danaSaulis, sabotaJis, Zaladobis an arakanonieri qmedebis Cade-
nisken politikuri an industriuli reformis misaRwevad~. aRniSnuli
kanoni aseve krZalavda nebismieri jgufis, sazogadoebis an pirTa jgufis
nebayoflobiT Sekrebas kriminaluri sindikalizmis mowodebis an swav-
lebis mizniT. uzenaesma sasamarTlom  erTsulovan gadawyvetilebaSi
calsaxad uaryo doqtrina, romelic ganviTarda saqmeSi vitni kalifor-
niis winaaRmdeg. sasamarTlom am gadawyvetilebaSi Seazava gamoxatvis
Tavisuflebis yvelaze metad damcavi meqanizmebi da mkafio da myisieri
safrTxis doqtrinis yvelaze sasargeblo elementebi. amiT Seiqmna gamo-
xatvis Tavisuflebis damcavi saukeTeso meqanizmi, rac ki odesme Seuqmnia
SeerTebuli Statebis uzenaes sasamarTlos. brandeisis mixedviT, imisaT-
vis, rom gamoxatva aikrZalos, saWiroa sami elementi:

1. kanonis darRvevisken pirdapiri da calsaxa mowodeba;
2. gamoxatva, romelic Tavisi arsiT mouwodebs kanonis dauyovnebliv

darRvevisken;
3. maRali albaToba, rom mowodeba gamoiwvevs kanonis dauyovnebliv

darRvevas.
branderburgis mixedviT, gamoxatva absoluturad daculia, Tu masSi

ar aris gamoyenebuli pirdapiri da calsaxa mowodeba.

saarCevno procesi da pirveli Sesworeba

saarCevno procesi _ iseve, rogorc sityva, gamoxatva, gaerTianeba da

religiis Tavisufleba _ pirveli SesworebiT daculi uflebebia. uzena-

esma sasamarTlom erT-erT gadawyvetilebaSi aRniSna, rom gamoxatva, ro-

91 DENNIS v. UNITED STATES, 341 US 494 (1951);  YATES v. UNITED STATES, 354 US 298, 1957.
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melic Tan sdevs saarCevno process, pirveli Sesworebis yvelaze maRali

xarisxis dacviT sargeblobs. Sesabamisad, pirveli Sesworeba icavs ro-

gorc individis uflebas, gaerTiandes ama Tu im politikur partiaSi,

aseve, politikuri partiis uflebas, moizidos wevrebi. rodesac saxel-

mwifo an romelime Stati gadawyvets, daareguliros saarCevno kampaniis

dros romelime kandidatis gamoxatva, sasamarTloSi saqmis ganxilvisas

gamoiyeneba e.w. mkacri kontrolis testi. saqmeSi brauni harlejis wina-

aRmdeg92  sasamarTlom dadgina, rom Stats ufleba ar aqvs, baTilad ga-

moacxados arCevnebi Statis antikorufciuli kanonmdeblobis Tanaxmad,

Tu kandidati amomrCevlebs dahpirda, rom igi nakleb xelfasze imuSa-

vebda, Tuki airCevdnen. sasamarTlom am saqmeSi ganacxada, rom kandidat

braunis dapireba am SemTxvevaSi politikuri gamoxatva iyo da ara xmebis

mosyidva.

am konteqstSi ismis mniSvnelovani kiTxva: ra xdeba maSin, rodesac po-

litikuri gamoxatva fulis meSveobiT xorcieldeba? aris Tu ara fuli

gamoxatva? SeuZlia Tu ara saxelmwifos, miiRos kanonmdebloba, romelic

akrZalavs saarCevno procesSi didi fulis Sedinebas? am SekiTxvebze pasu-

xis gacema mouxda uzenaes sasamarTlos saqmeSi bakli valeios winaaRm-

deg93, rodesac dadga sakiTxi federaluri saarCevno komunikaciebis aq-

tis konstituciurobis Sesaxeb. es aqti uoTergeiTis krizisis Semdeg mi-

iRes. aqtis Tanaxmad, SezRudvebi iyo dawesebuli politikur Semowiru-

lobebze da ama Tu im kandidatis sasargeblod daxarjul Tanxebze. sasa-

marTlom ganasxvava, erTi mxriv, limiti Semowirulobebze da, meore mxriv,

kandidatis sasargeblod daxarjul Tanxebze dawesebuli SezRudva. sasa-

marTlom zogadad daadgina, rom Semowirulobebze limiti konstitu-

ciuria, xolo xarjebze limiti _ antikonstituciuri. sasamarTlom Tavis

gadawyvetilebaSi aRniSna, rom Tumca orive SezRudva mniSvnelovnad am-

cirebs pirveli SesworebiT dacul uflebebs, mainc _ xarjebze SezRudva

ufro mniSvnelovani da mkacria, vidre Semowirulobebze. sasamarTlom

aRniSna, rom SezRudvebi saarCevno kampaniisas gaweul xarjebze mniSvne-

lovanwilad SezRudavda politikuri gamoxatvis xarisxs, odenobas da

mravalferovnebas; xolo SezRudvebi Semowirulobebze limits dauwe-

sebda mxolod individis CarTvas politikuri komunikaciebis procesSi.

92 Brown v. Harlage, 456 US 45, 102 S, CT 1523, 71 L.Ed.3d 732 (1982), 194.
93 ix. kari II, Tavi I, gv. 211.
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es SezRudva, marTalia, xels SeuSlida individs, rom TanxiT gamoexata

sakuTari mxardaWera ama Tu im  kandidatisadmi, Tumca ar SezRudavda im

kuTxiT, rom Tavisuflad esaubra da ganexila kandidatis dadebiTi da

uaryofiTi Tvisebebi. Semowiruloba moicavda mesame piris gamoxatvas

da ara Semomwirvelis mier ideis gamoxatvas.

saarCevno procesSi didi fulis Sedinebis sakiTxi sakmaod problema-

turi iyo `bakli valios~ saqmis gadawyvetis Semdegac. amis sailustraciod

mogvyavs gadawyvetileba saqmeze pirveli nacionaluri banki belotis wi-

naaRmdeg94 . masaCusetis sisxlis samarTlis kodeqsi krZalavda korpora-

ciebis mier Semowirulobebis da xarjebis gaRebas referendumis Sedegebze

zegavlenis moxdenis mizniT, garda im SemTxvevebisa, rodesac referendumis

Tema pirdapir exeboda bizness, qonebas an korporaciebis aqtivebs.

sasamarTlom ar upasuxa kiTxvas: hqondaT Tu ara korporaciebs pir-

veli SesworebiT daculi gamoxatvis Tavisufleba; Tumca aRniSna, rom

masaCusetis kanoni krZalavda mniSvnelovan gamoxatvas. gamoxatvis mniSv-

neloba ar ganisazRvreba misi wyaros warmomavlobiT. radgan masaCusetis

kanoni mimarTuli iyo konkretuli gamoxatvis akrZalvisken, sasamarTlom

es kanoni arakonstituciurad cno. amarigad, rogorc profesori Sifrini

aRniSnavs, is daxuruli kari, romelic sasamarTlom `baklis~ saqmeSi Seq-

mna SemowirulobebisTvis, Tavadve odnav SeaRo `belotis~ saqmeSi.

winaswari SezRudvebi

winaswari SezRudvebis doqtrinas fesvebi jer kidev meTeqvsmete da

meCvidmete saukuneebSi devs. inglisSi verc erTi wigni da broSura ver

daibeWdeboda winaswari licenzirebis gareSe. 1695 wels anglo-amerikul

sistemaSi sityvis Tavisuflebis dacva presis Tavisuflebis dacviT da-

iwyo, riTac aikrZala winaswari SezRudvebis anu administraciuli licen-

zirebis sistema. beWdviT saSualebebs mefis cenzorisTvis winaswar aRar

unda gaegzavnaT publikaciebi gamoqveynebis nebarTvis misaRebad. pirveli

Sesworebis miRebis Semdeg sasamarTlo gadawyvetilebebSi mravaljer gaJ-

Rerda am sistemis antikonstituciurobis Sesaxeb.

94 First National Bank of Boston v. Bellotti 435 US 765, 1978.
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1907 wels mosamarTle holmsma gadawyvetilebaSi saqmeze patersoni

kolorados winaaRmdeg95  aRniSna, rom konstitucia krZalavda winaswari

SezRudvis nebismier formas, romelic sxvadasxva saxelmwifoSi arsebob-

da, Tumca ar ikrZaleboda iseTi publikaciisTvis pasuxismgebloba, ro-

melic sajaro keTildReobasa da interess ewinaaRmdegeboda. 1938 wels

imave mosamarTle holmsma saqmeSi loueli grifinis winaaRmdeg96  anti-

konstituciurad cno jorjiis Statis kanoni, romelic municipalitet-

Tan SeTanxmebis gareSe nebismieri publikaciis usasyidlod Tu gasayidad

sajarod gamotanas krZalavda. mosamarTle holmsma aRniSna, rom aseTi

kanonis arseboba igive iyo, rac Zvelad administraciuli cenzorebis ins-

tituti.
mogvianebiT aseTi absoluturi midgoma Seicvala da uzenaesma sasamar-

Tlom aRiara, rom garkveul SemTxvevebSi dasaSvebia winaswari SezRud-
vebis daweseba. Tumca pirveli Sesworebis minimalisturi interpretaciac
ki imas gulisxmobs, rom arsebobs sakmaod mkacri prezumfcia winaswari
SezRudvebis winaaRmdeg.

winaswari SezRudvebis doqtrina amerikul samarTalSi Camoyalibda
saqmeSi neari minesotis winaaRmdeg. am saqmiT dadginda, rom arsebobs
winaswari SezRudvebis antikonstituciurobis mkacri prezumfcia. am saq-
meSi ganasxvaves, erTi mxriv, winaswari SezRudvebisa da, meore mxriv, Sem-
dgomi sanqciebis sistema. winaswari SezRudva xels uSlis ama Tu im ideis
Sesvlas ideaTa bazarze, xolo Semdgomi sasjeli/sanqcia gulisxmobs
ideis gamavrceleblis pasuxismgeblobas. bevri adamianisTvis winaswari
SezRudva ufro seriozuli safrTxea, vidre Semdgomi saqciebi.

ra aris winaswari SezRudvebis gamoyenebis iuridiuli safuZveli?
Tanamedrove doqtrinis Tanaxmad, `winaswari SezRudvebis nebismieri sis-
tema uzenaesi sasamarTlos winaSe misi antikonstituciurobis mkacri
prezumfciiT ganixileba~. Sesabamisad, `saxelmwifos akisria mtkicebis
mZime tvirTi am SezRudvis gasamarTleblad.~  mosamarTle hiugsma saqmeSi
niari minesotis winaaRmdeg zogadad ganmarta, rom arsebobs winaswari
SezRudvebisgan zogadi Tavisufleba, Tumca es Tavisufleba absoluturi
ar aris. arsebobs sami SemTxveva, rodesac SeiZleba winaswari SezRudvebis
gamoyeneba:

1. Tu safrTxe eqmneba erovnul usafrTxoebas omis dros;

95 Patterson v. Colorado 205 US 454, 1907.
96 Lowell v. Griffin 303 U.S. 444, 1938.
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2. Tu safrTxe eqmneba zogadad miRebul `wesierebis standarts~ da
saxezea uxamsobis gamoxatva;

3. Tu safrTxe eqmneba sazogadoebriv usafrTxoebas Zaladobis da
kanonieri xelisuflebis damxobis mowodebiT.

winaswari SezRudvebis doqtrinis Camoyalibeba amiT ar dasrulebula.
saqmeSi `niu-iork taimsi~ SeerTebuli Statebis winaaRmdeg97  sasamarTlo
kvlav Seudga msjelobas winaswari SezRudvebis konstituciurobaze. am
saqmeSi niu iork taimss da voSington posts e.w. pentagonis dokumentebis
gamoqveyneba aukrZales sasamarTlos SemzRudveli brZanebiT. miuxedavad
imisa, rom sasamarTlos mkafiod ar ganumartavs informaciis Tavisuf-
lebisa da erovnuli usafrTxoebis urTierTmimarTebis sakiTxi, uzena-
esma sasamarTlom daadgina, rom nebismieri winaswari SezRudvis SemTxve-
vaSi saxelmwifos akisria mtkicebis mZime tvirTi _ am SezRudvis konsti-
tuciurobis dasamtkiceblad.

winaswari SezRudvebi SeerTebul StatebSi mosamarTlis mier miRebuli

SemzRudveli brZanebiT xorcieldeba. Sesabamisad, TiToeul konkretul

SemTxvevaSi pasuxi unda gaeces kiTxvas: gvaqvs Tu ara saqme winaswar

SezRudvasTan. saqmeebSi `niu-iork taimsi~ SeerTebuli Statebis winaaRmdeg,

niari minesotis winaaRmdeg da nebraskis presis asociacia stiuartis

winaaRmdeg aravis mouTxovia publikaciebis cenzorisTvis gadacema wi-

naswari nebarTvis misaRebad. Tumca, imis miuxedavad, rom dReisaTvis Se-

erTebul StatebSi SemzRudveli brZanebis gamocema mxolod mosamarT-

leebs SeuZliaT, es mainc winaswari SezRudvis erT-erTi formaa.

amasTan, ismis kiTxva: aqvs Tu ara pirs ufleba, ar daemorCilos Sez-

Rudvas, romelic calsaxad arakonstituciuria, Tumca amaze Semdgomi

instanciis sasamarTlos ar umsjelia? zogierTi mecnieri miiCnevs, rom

axali ambebis `malefuWebadi~ Tvisebidan gamomdinare, pirs SeuZlia, ar

daemorCilos SemzRudvel brZanebas da gamoaqveynos informacia, sanam

mis konstituciurobaze Semdgomi instanciis sasamarTlo imsjelebs. Se-

erTebul StatebSi amis Tavidan asacileblad arsebobs e.w. paraleluri

akrZalvis wesi (collateral bar rule), romlis Tanaxmadac, `yvela valdebulia,

damorCilos SemzRudvel brZanebas, sanam is ar Seicvleba an ar gauqm-

deba~. Sesabamisad, piri valdebulia, daemorCilos SemzRudvel brZanebas

im SemTxvevaSic ki,  Tu mas calsaxad arakonstituciurad miiCnevs. am wesis

Tanaxmad, `niari minesotis~ saqmeze Saturday Press-s ekrZaleboda publika-

97 ix. kari II, Tavi I, gv. 186.
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ciis gamoqveyneba oTxi wlis ganmavlobaSi, sanam sasamarTlo mis konsti-

tuciurobas ganixilavda. aseve, `skokies~ saqmeSi nacistebs cxra Tvis

ganmavlobaSi mouxdaT lodini demonstraciis Casatareblad, radgan im

periodSi sasamarTlo ixilavda `skokies~ gadawyvetilebas, romelic na-

cistebs demonstracias ukrZalavda.

siZulvilis gamoxatva

1966 wels gaerTianebuli erebis konferenciaze, sadac samoqalaqo da

politikuri uflebebis saerTaSoriso paqts iRebdnen da Semdgomac _

samTavrobo molaparakebebze rasobrivi diskriminaciis yvela formis aR-

mofxvris Sesaxeb konvenciis miRebis dros _ SeerTebuli Statebis dele-

gatebi aqtiurad ewinaaRmdegebodnen am or dokumentSi gamoxatvis im

formis akrZalvas, rasac `siZulvilis gamoxatva~ hqvia. samoqalaqo da

politikuri uflebebis saerTaSoriso paqtis me-20 muxlis Tanaxmad,

saxelmwifoebi valdebulebas iReben, sakuTari iurisdiqciis farglebSi

akrZalon `erovnuli, rasobrivi an religiuri SuRlis gaRvivebisken mi-

marTuli yovelgvari gamosvla, romlis mizania diskriminaciis, mtrobis

an Zaladobis waqezeba.~ SeerTebulma Statebma, molaparakebis stadiaze

winaaRmdegobis gawevis Semdeg, am dokumentebis ratificireba moaxdina,

Tumca daTqma gaakeTa im muxlebze, romlebic SeerTebuli Statebis kon-

stituciis pirvel Sesworebas ewinaaRmdegeboda.

SeerTebul StatebSi siZulvilis gamoxatva, msoflios sxva qveynebTan

SedarebiT, yvelaze ukeT aris daculi. Tumca iseT mravalferovan da

mravalrasobriv sazogadoebaSi, rogoric SeerTebul StatebSi arsebobs,

didi debatebi gamoiwvia am Temam _ akademiur wreebSic da sasamarTlo

stadiazec. profesori mari macunda miiCnevs, rom siZulvilis gamoxatva

regulirebas unda daeqvemdebaros98 . igi acxadebs, rom rasistuli gamo-

xatva viwrod unda ganisazRvros. macundam Seqmna samwverovani testi,

romelic unda dakmayofildes, raTa gamoxatva rasistulad anu siZul-

vilis gamoxatvad CaiTvalos:

1. Tu mesiji miuTiTebs rasobriv simdableze;

98 Mari J. Matsunda, Public Response to Racist Speech: Considering Victim’s Story, 87 Mich. L. Rev.
2320. 2321 (1989)
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2. Tu mesiji mimarTulia istoriulad daCagruli jgufis winaaRmdeg;

3. Tu mesiji damamcirebelia da gamoxatavs siZulvils an devnisken

mowodebas.

Carlz lorensi, romelic aseve emxroba amgvari gamoxatvis reguli-

rebas, miiCnevs, rom rasistuli anu siZulvilis gamoxatva ar cdilobs,

gamoiwvios dialogi; Sesabamisad, ar arsebobs pirveli Sesworebis inte-

resi aseTi gamoxatvis mimarT.

siZulvilis gamoxatvis regulirebis oponentebi acnobiereben im zi-

ans, rac SeiZleba rasistulma gamoxatvam moitanos umciresobaTa jgu-

febisTvis. Tumca, rogorc siZulvilis/rasobrivi gamoxatvis akrZalvis

erT-erTi oponenti _ amerikis samoqalaqo uflebaTa dacvis kavSiris li-

deri nadin stroseni _ acxadebs, rasistuli gamoxatvis arakrZalva emya-

reba ara im safuZvels, rom, TiTqos, gamoxatvas ziani ar mohqondes, ara-

med gamoxatvis am kategoriis arakrZalviT Cven vaRiarebT gamoxatvis da

sityvis gansakuTrebul mniSvnelobas Cvens demokratiaSi.

miuxedavad am debatebisa, siZulvilis gamoxatvis koncefciis gage-

bisTvis aucilebelia SeerTebuli Statebis uzenaesi sasamarTlos gadawy-

vetilebebis ganxilva. am mxriv mniSvnelovania ori gadawyvetileba: R.A.V.
qalaq seint polis winaaRmdeg99  da viskonsini mitCelis winaaRmdeg100 .

1992 wels SeerTebuli Statebis uzenaesma sasamarTlom gamoitana misi

erT-erTi yvelze pirdapiri da mkafio gadawyvetileba saqmeze R.A.V.
qalaq seint polis winaaRmdeg. 1990 wlis 21 ivniss ramdenime axalgazrdam

gatexili skamidan gaakeTa jvari, romelic maT Savkaniani mezobeli ojaxis

saxlis ezoSi dawves. minesotis kanonis Tanaxmad, `piri, romelic sajaro

adgilze an kerZo sakuTrebaSi ganaTavsebs cecxlwakidebuli jvris an

svastikis simbolos, obieqts, dasaxelebas, aRwerilobas an warweras da

Tu piri acnobierebs an aqvs gonivruli safuZveli gaacnobieros, rom es

qmedeba iwvevs sxva pirebis gabrazebas, Seuracxyofas an SiSs maTi rasis,

kanis feris, warmoSobis, religiis, msoflxedvis an sqesis gamo, Cadis da-

naSauls.~

SeerTebuli Statebis uzenaesma sasamarTlom daadgina, rom aRniSnuli

kanoni Tavisufal sityvaze usamarTlo SezRudvas adgenda da misi gamo-

99 ix. kari II, Tavi I, gv. 243.
100 Wisconsin v. Mitchell. No. 92-515. SUPREME COURT OF THE UNITED STATES. 508 US 476.

Argued April 21, 1993. Decided June 11, 1993
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yeneba mosarCleebis winaaRmdeg dauSvebeli iyo. mosamarTle skaliam, ro-

melmac umravlesobis azri warmoadgina, ganacxada, rom qalaq seint po-

lis kanoni gamoxatvas Sinaarsobrivad aregulirebda. amasTan, skaliam

aRniSna, rom es Sinaarsobirvi regulireba Seiqmna SuRlis gamRvivebeli

individualuri gamoxatvis kategoriis SigniT, romelic sakmaod viwro

gavrcelebis iyo, _ radgan seint polis kanoni ar krZalavda individu-

aluri SuRlis gaRvivebas im pirTa mimarT, romlebic ama Tu im politikur

an seqsualur jgufs ekuTvnodnen. skaliam aRiara, rom adamianis ufle-

bebis dacva saxelmwifoebrivi interesia, Tumca man miiCnia, rom am inte-

resis dacva SesaZlebelia gamoxatvis Tavisuflebis SeuzRudavadac; Sesa-

bamisad, mosamarTle skaliam es kanoni Seafasa, rogorc antikonstitu-

ciuri.

miuxedavad imisa, rom siZulvilis gamoxatva pirveli Sesworebis dac-

vis qveS eqceva, uzenaesma sasamarTlom calsaxad ganacxada, rom danaSa-

ulebebi, romelTa motivic aris sazogadoebrivi Tu sxva niSnis gamo si-

Zulvili, kanoniT dasjadi unda iyos. metic, uzenaesi sasamarTlo am saxis

danaSaulebebisTvis sasjelis damZimebasac daeTanxma da daadgina, rom

es ar ewinaaRmdegeba pirvel Sesworebas.

1993 wels saqmeSi viskonsini mitCelis winaaRmdeg uzenaesma sasamar-

Tlom ZalaSi datova viskonsinis Statis kanoni, romliTac rasobrivi mo-

tiviT Cadenili danaSaulebebisTvis sasjeli mZimdeba. am saqmeSi Savkanian

mamakacTa jgufi aRaSfoTa TeTrkanianTa Zaladobis Sesaxeb nanaxma film-

ma. amis Semdeg, maT sastikad cemes quCaSi SemTxveviTi gamvleli TeTrka-

niani mamakaci. miCeli daobda, rom sasjelis damZimeba 7 wlamde (Cveuleb-

rivi danaSaulisTvis mas mxolod 2 wels miusjidnen) pirvel Sesworebas

ewinaaRmdegeboda, radgan viskonsinis kanoni sasjels amZimebda mosaz-

rebebis da mrwamsis gamo. uzenaesma sasamarTlom aRniSna, rom danaSaulis

Cadenis motivi mniSvnelovani faqtori iyo sasjelis damZimebisaTvis.

Tumca am argumentis gamo, uzenaes sasamarTlos mouxda xsenebuli gadawy-

vetilebis da  R.A.V. qalaq seint polis winaaRmdeg gadawyvetilebis erT-

maneTisgan gansxvaveba. sasamarTlom aRniSna: `saqmeSi R.A.V. qalaq seint

polis winaaRmdeg sadavo kanoni calsaxad mimarTuli iyo gamoxatvaze,

xolo am saqmeSi (viskonsini mitCelis winaaRmdeg) sadavo kanoni mimarTu-

lia im qmedebis dasjaze, romelic ar aris daculi pirveli SesworebiT~.
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mauwyeblobis regulireba SeerTebul StatebSi

analizis am nawilSi Cven ganvixilavT tele-radio mauwyeblobis regu-

lirebis principebs SeerTebul StatebSi. miuxedavad imisa, rom presac

da eleqtronuli mediac pirveli Sesworebis dacviT sargeblobs, eleq-

tronul medias mainc regulirebis gansxvavebuli principebi aqvs. es imiT

aris ganpirobebuli, rom eleqtronuli media iyenebs specifikur teqni-

kur saSualebas _ eleqtromagnitur speqtrs.

eleqtromagnituri speqtri unikaluri bunebrivi resursia. es aris

sajaro resursi, romelsac abinZurebs gadatvirTva, magram  reguli-

rebuli gamoyeneba am dabinZurebas mTlianad aRmofxvris. wina saukunis

dasawyisSi SeerTebul StatebSi radioTi mauwyeblobisTvis ar iyo saWiro

licenziis miReba; amitom, mauwyeblebs saSualeba hqondaT, gadarTu-

liyvnen maTTvis sasurvel sxvadasxva drosa da sixSireze. Sesabamisad,

speqtrSi qaosi iyo da mauwyeblebi erTmaneTis xmebs axSobdnen. maT Seer-

Tebuli Statebis kongress mimarTes, ris Sedegadac kongresma miiRo 1927

wlis radios aqti. am aqtiT Seiqmna sixSireebis danawilebis da licenzi-

rebis sistema. amis Semdeg aravis SeeZlo mauwyebloba licenziis gareSe.

licenzia mokle periodiT gaicemoda da vadis gagrZeleba xdeboda sa-

jaro interesis, moxerxebulobis da saWiroebis principebis gaTvalis-

winebiT, magram  ara _ saxelmwifos interesiT. is mauwyeblebi, romlebic

erTi politikuri partiis reklamas gadacemdnen, valdebuli iyvnen, imave

fasad mieyidaT saeTero dro sxva politikuri partiisTvis. aqtis Tanax-

mad, ikrZaleboda programebis cenzura, Tumca, amavdroulad, ikrZale-

boda uxamsoba. aqtis ganxorcieleba evaleboda specialurad Seqmnil or-

ganos _ radios federalur komisias.

1927 wlis aqti 1934 wels Secvala komunikaciebis aqtma, romelic ra-

diosTan erTad moicavda telegrafs, televizias da satelefono momsa-

xurebas. am aqtiT gaerTianda regulirebis da licenzirebis sistema mauw-

yeblebisTvis da satelefono operatorebisTvis. am sistemas komunika-

ciebis federaluri komisia akontrolebda.
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rogorc Cans, gansxvavebuli regulirebis ZiriTadi safuZveli iyo Sez-

Ruduli resursebis koncefcia, romelic warmoiSva saqmeSi NBC-i Seer-

Tebuli Statebis winaaRmdeg101 . es koncefcia sakmao kritikis sagani gaxda

Semdgom wlebSi, gansakuTrebiT ki _ teqnologiis ganviTarebis fonze.

Tu 1940 wlisTvis SeerTebul StatebSi 765 radio da ramdenime satelevi-

zio mauwyebeli iyo, es ricxvi Semdgom wlebSi sakmaod gaizarda. ricxvis

zrda ganapiroba sakabelo televiziisa da DBS teqnologiis ganviTarebam.

mogvianebiT, gansxvavebuli regulirebis sakiTxTan dakavSirebiT, Se-

iqmna msmenelebis da mayureblebis uflebebis Teoria. es Teoria ZiriTa-

dad warmoSva saqmem Red Lion Broadcasting Co. komunikaciebis federalu-

ri komisiis winaaRmdeg102 . am saqmiT uzenaesma sasamarTlom mxari dauWi-

ra komunikaciebis federaluri komisiis mier ganviTarebul doqtrinas

da daavaldebula mauwyeblebi, uzrunvelyoT pasuxis ufleba.

amis Semdeg sasamarTlo praqtikaSi ganviTarda e.w. gavlenis Teoriebi.

saqmeSi komunikaciebis federaluri komisia Pacifica Foundation winaaRm-

deg103  radioTi gadaica programa `binZuri sityvebis~ monologi. ramde-

nime kviris Semdeg komisiaSi Sevida saCivris werili mamakacisagan, rome-

lic amtkicebda, rom manqaniT mgzavrobisas es monologi mcirewlovan

SvilTan erTad moismina. uzenasma sasamarTlom, romelmac mxari dauWira

`Pacifica Foundation~-is sanqcias, am gadawyvetilebasTan dakavSirebiT aR-

niSna, rom mauwyebloba, komunikaciis sxva saSualebebTan erTad, pirveli

Sesworebis yvelaze limitirebuli dacviT sargeblobs. es gancxadeba

sasamarTlom ramdenime mizeziT axsna. pirveli: samauwyeblo gadacemebi

erTgvari stumaria TiToeuli amerikelis ojaxSi; is piris cxovrebaSi `iW-

reba~ da misTvis Tavis arideba sakmaod Znelia; meore: aseT gadacemebs is

bavSvebic uyureben, romlebmac kiTxvac ki ar ician. Sesabamisad, am ga-

dawyvetilebiT dadginda, rom gansxvavebuli regulirebis erT-erTi safuZ-

velia samauwyeblo gadacemebis gansakuTrebuli zegavlena mayurebelze.

101 NBC v. United States,319 US 190, 227 (1943).
102 ix. kari II, Tavi I, gv. 183.
103 ix. kari II, Tavi I, gv. 219.
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1970-ian wlebSi daiwyo regulirebis klebis tendenciebi. 1970 wels

komunikaciebis federalur komisias sTxoves, Careuliyo da daereguli-

rebina radios mier gadacemis formatis Secvla. Tumca komisiam am wina-

dadebaze uari ganacxada da ganmarta, rom mauwyebeli uflebamosilia,

Secvalos formati bazarze moTxovnis gamo da ara saxelmwifos reguli-

rebis niSniT. am saqmem uzenaes sasamarTlomde miaRwia, sadac sasamarTlo

komisiis gadawyvetilebas daeTanxma.104

104 FCC v. WNCN Listeners Guild 450 U.S. 58, 101 S.Ct. 1266, 67, L.ED.2D, 521, 1981).
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Sesavali

winamdebare naSromSi aRwerilia adamianis uflebaTa dacvis evropis

sasamarTlos precedentuli samarTali: SemTxvevebi, rodesac sasamarT-

lom gamoiyena adamianis uflebaTa dacvis evropis konvenciis (SemdgomSi

_ `konvenciis~) me-10 muxli (gamoxatvis Tavisufleba) masmediis sferoSi

sakiTxTa im farTo wris mimarT, romlebic warmoiqmna zemoxsenebul kon-

venciasTan mierTebul saxelmwifoebSi. Cven miznad visaxavT ara sasamar-

Tlo praqtikis yovlismomcveli gamokvlevis Catarebas me-10 muxlis sxva-

dasxva aspeqtis Sesaxeb, an iuridiuli praqtikis proceduruli (proce-

sualuri) aspeqtebis aRweras, aramed, SevecdebiT, gadmovceT sasamar-

Tlos midgoma im praqtikuli sakiTxebis mimarT, romlebic warmoiqmna

masmediis Sesaxeb kanonmdeblobisa da masobrivi informaciis saSualebe-

bis qmedebaTa dapirispirebisas.

naSromSi gadmocemulia evrokonvenciis me-10 muxlis teqstualuri

mdgomareoba da misi gamoyenebis meTodologia evrosasamarTlos mier,

rac safuZvlad udevs me-10 muxls da ayalibebs sasamarTlos gadawyveti-

lebebs; aseve gaanalizebulia evrosasamarTlos precedentuli samarTa-

li Sinaarsis regulirebis sakiTxis Sesaxeb; sxva pirTa uflebebis da re-

putaciis dacvasTan dakavSirebuli sakiTxebi. naSromSi ganxilulia ag-

reTve sakiTxebi, romlebic Seexeba saxelmwifo simboloebis Seuracxyo-

fas; informaciis xelmisawvdomobas; eleqtronuli mediis licenzirebas;

erovnul usafrTxoebas; uxamsobisa da mkrexelobis regulirebas; mar-

Tlmsajulebisa da mediis urTierTobas, piradi cxovrebis saidumloebas,

komerciul gamoxatvas.

SFDB 66
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me-10 muxli

`1. yvelas aqvs gamoxatvis Tavisuflebis ufleba. es ufleba moicavs

adamianis Tavisuflebas, hqondes mosazrebani; miiRos da gaavrcelos

informacia da ideebi sajaro xelisuflebis Carevis gareSe da sazRvrebis

miuxedavad. es muxli ar SeuSlis xels saxelmwifoebs, moiTxovon radi-

omauwyeblobis, televiziis an kinowarmoebis licenzireba.

2. am uflebaTa ganxorcieleba moicavs valdebulebebsa da pasuxis-

mgeblobas; amitomac SeiZleba daeqvemdebaros iseT formalobebs, piro-

bebs, SezRudvebs an sasjels, romlebsac iTvaliswinebs kanoni da rom-

lebic aucilebelia demokratiul sazogadoebaSi erovnuli usafrT-

xoebis, teritoriuli mTlianobis an sazogadoebrivi wesrigis uzrunvel-

sayofad, uwesrigobisa da danaSaulis aRsakveTad, janmrTelobisa da mo-

ralis, sxvaTa reputaciis an uflebebis dasacavad, konfidencialurad

miRebuli informaciis gamJRavnebis Tavidan asacileblad, sasamarTlo

xelisuflebis avtoritetisa da miukerZoeblobis SesanarCuneblad.�

me-10(1) muxlis pirvel or winadadebaSi Camoyalibebulia azris gamo-

xatvis uflebis dacvis ZiriTadi garantiebi da meqanizmebi. magram ro-

gorc me-10(2) muxli gviCvenebs, es ufleba ar aris absoluturi. konvencia

gamodis im winapirobidan, rom me-10(1) muxliT gaTvaliswinebuli ufle-

bebis ganxorcieleba, SesaZloa, winaaRmdegobaSi movides sxva koleqtiur

an individualur interesebTan, romlebic rogorc fundamenturi uf-

lebebi garantirebulia konvenciiT an wevri saxelmwifoebis mier aRi-

arebuli legitimuri uflebebiT..105  ase, magaliTad, me-10(1) muxliT ga-

rantirebuli ufleba SesaZloa, gaxdes saxelmwifos mxridan `Carevis~

safuZveli, Tu saxezea me-10 (2) muxliT gaTvaliswinebuli valdebulebebis

evropis adamianis uflebaTa

sasamarTlos iurisprudencia gamoxatvis

TavisuflebasTan mimarTebiT

gamoxatvis Tavisufleba evropaSi
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darRveva. garda amisa, TumcaRa, me-10(1) muxlis mesame winadadeba araer-

Tazrovania, evropis adamianis uflebaTa sasamarTlom daadgina, rom sa-

mauwyeblo saqmianobis licenzireba, aseve, unda akmayofilebdes me-10(2)

muxlis umniSvnelovanes moTxovnebs, Tumca es ar niSnavs, rom licenzi-

reba aucileblad me-10(2) muxlSi CamoTvlil pirobebs unda pasuxobdes.106

me-10 muxlis struqtura gulisxmobs samsafexurovan analizs am mux-

liT garantirebuli uflebebis dasacavad gadawyvetilebebis gamotani-

sas: pirvel rigSi, unda dadgindes, ramdenad Seesabameba momCivanis pre-

tenziebi me-10(1) muxliT gaTvaliswinebul `gamoxatvas~? dadebiTi pasu-

xis SemTxvevaSi, unda gairkves warmoadgenda Tu ara saxelmwifos qmedeba

me-10(1) muxliT dacul uflebebSi `Carevas~? Tu pasuxi kvlav dadebiTia,

analizis mesame etapze Careva miiCneva konvenciis `darRvevad~,107  Tuki

igi Seusabamo aRmoCndeba me-10 (2) muxlis pirobebTan. es niSnavs, rom Ca-

reva: (1) gaTvaliswinebuli unda iyos kanoniT; (2) unda icavdes me-10 (2)

muxlSi CamoTvlil romelime `kanonier~ mizans108  da (3) unda warmoadgen-

des aucileblobas demokratiuli sazogadoebisTvis.

evropis adamianis uflebaTa sasamarTlo da me-10 muxli:

fuZemdebluri principebi da meTodologia

SeuZlebelia me-10 muxlis mxolod teqstualuri ganxilva, mis miRma

arsebuli mravali konstruqciis, interpretaciisa da saCivris gareSe.

es amocanebi ki evropis adamianis uflebaTa sasamarTlos da misi winamor-

105 D. J. Harrs, M. O’Boyle and C. Warbrick ,,Law the European Convention on Human Rights”,
1995. P. van Dijk and G. J.H. van Hoof ,,Theory and Practice of the European Convention of

Human Rights” (3td-ed 1998); Dirk Voorhoof ,,Guazanteeing the Freedom and Independence of

the Media”, ,,Media and Democracy”, 1998. Francis G. Jacobs da Robin C. A. White ,,The
European Convention on Human Rights (2-nd-ed. 1996); ,,The European system for the Protection

of Human Rights” (R. St. J. Macdonald, F. Matscher, and H. Petzold, editors), 1993.
106 ix. `Informationsverein Lentia~ da sxvebi avstriis winaaRmdeg, kari II, Tavi II, gv. 297.
107 imis gamo, rom evrokonvencia Tanmimdevrulad iyenebs terminebs `Careva~ da

`darRveva~, Cvenc aseve gamoviyenebT am terminebs sasamarTlos mier me-10 muxlis

ganxilvis dros.
108 me-10(2) muxlSi CamoTvlili marTlzomieri miznebi amomwuravia, magram

evrosasamarTlom farTod ganmarta zogierTi maTgani.
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bedis _ evropis adamianis uflebaTa komisiis (SemdgomSi _ komisia) kom-

petencias ganekuTvneba.

konvenciis marTlmsajulebis ganxorcielebis sistemaSi funqcioni-

rebis Sewyvetamde _ 1999 wlis 31 oqtombramde109  _ komisiam asobiT anga-

riSi Seadgina da aTasobiT gadawyvetileba gamoitana saCivrebis dasaSve-

bobasTan dakavSirebiT. es dokumentebi evropis adamianis uflebaTa sasa-

marTlos aseulobiT ganaCenTan erTad Seadgenen adamianis uflebaTa Se-

saxeb vrcel krebuls.

reformebis Sedegad, rac miznad isaxavda konvenciis aRsrulebis

sistemis gardaqmnasa da gamartivebas, evrosasamarTlo mudmivad moqmedi

organo gaxda. amasTan erTad, marTlmsajulebis aRsrulebis sistemis

yvelaze mniSvnelovan elements warmoadgens kerZo piris ufleba, uCiv-

los wevr saxelmwifos  konvenciis damrRvevis gamo. swored am saCivrebis

Sesaxeb gadawyvetilebebis gamotanis procesSi gamoimuSava sasamarTlom

me-10 muxlTan dakavSirebuli sakvanZo komponentebi. es komponentebi,

Tavis mxriv, aisaxa  fundamentur principebsa da sasamarTlos meTodo-

logiaSi. evrosasamarTlos praqtika media samarTlis specifikuri sakiT-

xebis Sesaxeb swored am ZiriTad standartebs efuZneba.

fuZemdebluri principebi

me-10 muxlis darRvevasTan dakavSirebiT konkretuli saqmeebis ganxil-

vebis Sedegad, evrosasamarTlom SeimuSava da ganaviTara garkveuli prin-

cipebi, riTac is Tanmimdevrulad xelmZRvanelobs gadawyvetilebebis

miRebis dros. Tumca es srulebiTac ar niSnavs, rom SesaZlebelia konkre-

tuli saqmis saboloo gadawyvetilebis zusti ganWvreta. magram imis gaT-

valiswinebiT, rom evrosasamarTlo gansakuTrebul mniSvnelobas aniWebs

interesTa dabalansebasa da faqtebis analizs, yalibdeba parametrTa sis-

tema, romlis CarCoSic SesaZlebelia sasamarTlo praqtikis gaanalizeba.

109 adamianis uflebaTa evropis axalma sasamarTlom saqmianoba daiwyo 1998 wlis

1 noembers, XI oqmis ZalaSi SesvlisTanave. 1998 wlis 31 oqtombers yofilma

sasamarTlom, romelic aramudmivad funqcionirebda, Sewyvita saqmianoba, magram

oqmSi gaTvaliswinebuli iyo, rom komisia kidev erTi weli (1999 wlis 31

oqtombramde) ganixilavda saCivrebs, romlebic misaRebad CaTvales oqmis

ZalaSi Sesvlis droisaTvis.

gamoxatvis Tavisufleba evropaSi
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azris gamoxatvis Tavisufleba da media:

demokratiuli sazogadoebis safuZveli

1976 wels evrokomisiam Tavis deklaraciaSi pirvelad aRiara gamo-

xatvis Tavisuflebis bazisuri mniSvneloba fundamenturi Tavisufle-

bebisa da demokratiuli sazogadoebisaTvis. sasamarTlom mkafiod Ca-

moayaliba aRniSnuli principi saqmeSi nilseni da ionseni norvegiis wina-

aRmdeg.

`azris gamoxatvis Tavisufleba demokratiuli sazogadoebis erT-

erTi fundamenturi safuZveli da progresisa da individualuri TviTre-

alizaciis mTavari pirobaa. me-10 muxlis me-2 punqtis moTxovnebis mixed-

viT, sityvis Tavisufleba moicavs ara mxolod sasurvel, uwyinar an ne-

itralur `informaciebsa~ da `ideebs~, aramed iseTebsac, romlebic Se-

uracxmyofeli, Sokis momgvreli an SemaSfoTebelia. aseTia pluralizmis,

tolerantobisa da gonierebis moTxovnebi, uromlisodac `demokratiuli

sazogadoeba~ ver iarsebebs!110

am formulirebaSi ikveTeba ori fundamenturi Teoria, rac asaxavs sa-

samarTlos xedvas azris gamoxatvis Tavisuflebis garantiebTan mimarTebaSi.

es aris: am uflebis mniSvneloba demokratiuli mmarTvelobisTvis da misi

aucilebloba pirovnebis individualuri SesaZleblobebis realizaciisaTvis.

gansakuTrebuli mniSvneloba aqvs sasamarTlos mier im `sakvanZo fun-

qciis~ aRiarebas, romelsac demokratiul sazogadoebaSi masmedia _ ro-

gorc beWdviTi, aseve eleqtronuli111 _ asrulebs:

`gansakuTrebuli mniSvnelobis mqone erT-erTi faqtori aris is arse-

biTi roli, romelsac presa demokratiul sazogadoebaSi asrulebs. Tum-

ca presamac ar unda gadaabijos garkveul zRvars, gansakuTrebiT maSin,

roca saqme sxvaTa uflebebsa da reputacias exeba; aseve, aucilebelia,

ar dauSvas konfidencialuri informaciis gamJRavneba; miT ufro, rom

presis funqciaa, gaavrcelos informacia da ideebi sazogadoebisTvis

saintereso sakiTxebze _ nebismieri xerxiT, romelic ar ewinaaRmdegeba

mis movaleobebsa da pasuxismgeblobas. garda amisa, sasamarTlo acxadebs,

rom Jurnalisturi Tavisufleba gulisxmobs garkveuli doziT gadaWar-

bebas da provokaciasac ki (...)~.112

110 1999 wlis 25 noembris gadawyvetileba.
111 beWdviTi mediis mimarT Tavdapirvelad formulirebuli principebi miesadaga

aseve eleqtronul medias. ix. jersildi daniis winaaRmdeg, kari II, Tavi II, gv. 304.
112 bladet tromso da stensaasi norvegiis winaaRmdeg, kari II, Tavi II, gv. 322.
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sasamarTlos azriT, media organizaciebsa da maT warmomadgenlebs

ara marto ufleba aqvT, gaavrcelon informacia da ideebi, aramed isini

valdebulnic arian, moaxdinon sazogadoebis informireba sazogadoeb-

rivi interesis sakiTxebze. am TvalsazrisiT sasamarTlom yuradReba mi-

apyro masmediis, rogorc `sazogadoebrivi darajis~ sasicocxlod mniS-

vnelovan rolze. evrosasamarTlom xazgasmiT aRniSna, rom presis Tavi-

sufleba sazogadoebas aZlevs saukeTeso SesaZleblobas, miiRos infor-

macia da Camoayalibos azri politikuri liderebis ideebisa da pozi-

ciebis Sesaxeb.113

gamoxatva da saxelmwifos Careva

nebismier saqmeSi, romelic me-10 muxliT aRZrul saCivars exeba, ga-

damwyvetia imis garkveva, xelyo Tu ara saxelmwifos qmedebam, me-10(1) mux-

liT daculi uflebebi. Tu pasuxi uaryofiTia, mocemul SemTxvevaze ar

gavrceldeba me-10(2) muxlis moTxovnebi da moxdeba saCivris uaryofa. am

TvalsazrisiT, didi mniSvneloba eniWeba zemoT CamoTvlil faqtorebs:

(1) ra iTvleba `azris gamoxatvad~ me-10(1) muxliT gaTvaliswinebuli miz-

nebisTvis; (2) saxelmwifos ra qmedebebi miiCneva `Carevad~ azris gamo-

xatvis TavisuflebaSi. evrosasamarTlom orive sakiTxi araerTgzis gani-

xila detalurad.

gamoxatva. evrosasamarTlo ukiduresad iSviaTad uTiTebda gamoxat-

vis romelime kategoriaze an misi warmoebisa da gavrcelebis saSualebaze,

romelic mTlianad iqneboda amovardnili me-10(1) muxlis miznebidan. ma-

galiTad, sasamarTlom daadgina, rom komerciuli reklama, romelic Se-

icavs advokatis sajaro gancxadebas misi saadvokato praqtikis Sesaxebac

ki, me-10 muxlis sferoSi xvdeba. amitomac saWiroa, me-10 muxlis me-2 pun-

qtis mixedviT dadgindes, niSnavs Tu ara aseTi gamoxatvis saxelmwifos

mxridan akrZalva me-10 muxlis darRvevas.114  garda amisa, me-10 muxli icavs

ara marto gamoxatvis Sinaarss, aramed misi damzadebisa da gavrcelebi-

saTvis saWiro saSualebebs. amdenad, daculia rogorc beWdviTi da audi-

ovizualuri formebi, aseve, zepiri gamonaTqvamebi.

Careva. me-10 muxlis analizisas sakvanZo sakiTxi aris is, Tu rogor

113 ix. oberSliki avstriis winaaRmdeg N1, kari II, Tavi II, gv. 285.
114 kasado koka espaneTis winaaRmdeg, kari II, Tavi II, gv. 300.

gamoxatvis Tavisufleba evropaSi
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gansazRvravs sasamarTlo `Carevas~. am cnebis viwro gageba gulisxmobs

mxolod saxelmwifos pirdapir Carevas informaciisa da ideebis Tavisu-

fali gavrcelebis SezRudvis mizniT. wevri saxelmwifoebi araerTxel

amtkicebdnen, rom gamoxatvis TavisuflebaSi Careva mxolod maSin aris

saxeze, roca qmedeba uSualod publikacias zRudavs. magram evrosasa-

marTlos praqtikisaTvis (masobrivi informaciis saSualebebs, saxelmwi-

fosa da sazogadoebas Soris urTierTobis standartebis Camosayalibeb-

lad) gadamwyveti mniSvneloba eniWeba sasamarTlos mier `Carevis~ in-

terpretacias gacilebiT farTo WrilSi. marTlac,  sasamarTlom Care-

vad aRiara ara mxolod winaswari SezRudvebi115 , aramed sxva qmedebebis

farTo wrec, romelsac saxelmwifo iyenebda azris gamoxatvis Tavisuf-

lebaze zemoqmedebis mizniT. aseT qmedebas ganekuTvneba, magaliTad, pub-

likaciis Semdgomi sxvadasxva saxis sanqciebi, risi safuZvelic  publika-

ciis Sinaarsobrivi miuRebloba xdeba; aseve moTxovna, Jurnalistma ga-

amJRavnos konfidencialuri wyaros vinaoba.116

TviTcenzura SeiZleba, damRupveli aRmoCndes demokratiuli sazoga-

doebisaTvis. sasamarTlos pozicia _ publikaciis Semdeg sasjelis dade-

basTan dakavSirebiT _ axlaxans gamosuli samecniero naSromis avtorebma

ase axsnes:

`masalis gamoqveynebis Semdeg dakisrebul sasjelsac ki SeuZlia, ze-

moqmedeba moaxdinos Semdgomi informaciis gamoqveynebaze. amgvar sas-

jelebs axlavs `gamyinavi efeqti~, romelic mxolod uSualod  masalis

avtors rodi zRudavs. publikaciis Semdgomma sasjelma SesaZloa, uar-

yofiTi asaxva hpovos Semdgom saredaqcio sagamomcemlo politikaze~.

`gamoxatvisa~ da `saxelmwifo Carevis~ cnebebis aseTi farTo ganmarte-

ba asaxavs sasamarTlos im fuZemdeblur Tvalsazriss, rom xelisuflebis

sxvadasxva StoTa qmedeba, romelic praqtikul zegavlenas axdens masme-

diis saqmianobaze, potenciurad exeba gamoxatvis Tavisuflebas da amde-

nad samarTlebrivi regulirebis sferos unda mivakuTvnoT. es niSnavs,

rom, magaliTad, sasamarTlos mier dawesebuli samoqalaqo an sisxlis

samarTlis sanqciebi _ Seuracxmyofeli gamonaTqvamebisagan kerZo piris

reputaciis dasacavad _ me-10 muxlis Tanaxmad unda Sefasdes, rogorc

115 ix. `obzerveri~ da `gardiani~ gaerTianebuli samefos winaaRmdeg, kari II, Tavi II,

gv. 287; `sandi taimsi~ gaerTianebuli samefos winaaRmdeg, kari II, Tavi II, gv. 268.
116 ix. gudvini gaerTianebuli samefos winaaRmdeg. kari II, Tavi II, gv. 308.
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Careva azris gamoxatvis TavisuflebaSi. es sruliadac ar niSnavs, rom

azris gamoxatvis Tavisufleba yovelTvis sargeblobs upiratesobiT sxva

fundamentur uflebebTan an sazogadoebriv interesebTan dapirispire-

bisas. aseTi midgoma gamoxatvis Tavisuflebas absolutur uflebad aq-

cevda. sinamdvileSi ki es ase ar aris. ubralod saWiroa, Tavisufali pre-

sis uflebebis gaTvaliswineba  saxelmwifos qmedebebis kanonierebis gan-

sazRvrisas.

Careva gamoxatvis TavisuflebaSi

aRsaniSnavia, rom evropis adamianis uflebaTa sasamarTlom me-10 mux-

lTan dakavSirebiT ganxilul saqmeebze Camoayaliba egreTwodebuli sam-

wvera (samnawiliani) testi, romelic gulisxmobs, rom erovnuli xeli-

suflebis mier ganxorcielebuli yoveli konkretuli Careva unda pasu-

xobdes Semdeg aucilebel elementebs:

a) Careva gansazRvruli unda iyos kanonis mier;

b) Careva mimarTuli unda iyos qvemoT CamoTvlili erT-erTi an ram-

denime kanonieri interesisa Tu faseulobis dasacavad. esenia: erovnuli

usafrTxoeba, teritoriuli mTlianoba, sazogadoebrivi usafrTxoeba,

areulobis an danaSaulis Tavidan acileba, janmrTelobis, moralis, sxva-

Ta reputaciis da uflebebis dacva, konfidencialurad miCneuli infor-

maciis gamJRavnebis Tavidan acileba;

g) Careva aucilebeli unda iyos demokratiuli sazogadoebisaTvis.

Tavdapirvelad ganvsazRvroT, ras niSnavs termini `Careva~ konvenciis

miznebisaTvis. Careva gulisxmobs `formalobas~, `pirobas~, `SezRudvas~

an nebismier `sanqcias~.

imisaTvis, rom evrosasamarTlom gaamarTlos Careva, aucilebelia, sa-

xeze iyos zemoT moyvanili samive elementi(da ara mxolod romelime maTga-

ni). sasamarTlom mravaljer ganacxada, rom evrokonvenciis me-10 muxlis

mTavari mizani individis sityvisa da gamoxatvis Tavisuflebis dacvaa.

aqedan gamomdinare, evrosasamarTlom SeimuSava sakmaod mkacri wesebi,

Tu rodis unda moxdes gamoxatvis TavisuflebaSi Carevis marTlzomi-

erebis dadastureba. `sandi taimsis~ saqmesTan dakavSirebiT sasamarTlom

aRniSna: `mkacri interpretireba niSnavs, rom nebismieri SezRudvis sa-

fuZvlad ar SeiZleba miviCnioT raime sxva kriteriumi,  garda imisa, rac

gamonaklisis saxiT mocemulia me-2 punqtSi. amave dros, saWiroa, am kri-

gamoxatvis Tavisufleba evropaSi
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teriumebis imgvari aRqma, rom isini ar gascdes maT Cveulebriv mniSvne-

lobas. mkacri interpretirebis principi iTvaliswinebs xelisuflebis

naTlad Camoyalibebul mTel rig pasuxismgeblobebs~. evrosasamarTlos

mier SemuSavebuli standartis Tanaxmad, nebismier SemTxvevaSi, rodesac

ar aris saxeze momCivanis aSkara brali, dava sityvis Tavisuflebis Sez-

Rudvis sawinaaRmdegod unda gadawydes.

sasamarTlo mxolod im SemTxvevaSi miiCnevs saxelmwifos mier ganxor-

cielebul Carevas kanonierad, Tu daadgens, rom saxezea gamoxatvis Tavi-

suflebis SesazRudad aucilebeli evrokonvenciis me-10 muxlis me-2 pun-

qtiT gaTvaliswinebuli samive moTxovna. am SemTxvevaSi mtkicebis tvirTi

saxelmwifos ekisreba. sasamarTlo am moTxovnebis arsebobas zemoT mi-

TiTebuli rigiTobis mixedviT amowmebs. aRsaniSnavia, rom saqmis Sewyve-

tisa da saxelmwifos sawinaaRmdego gadawyvetilebis gamotanis upirobo

safuZvels warmoadgens sasamarTlos mier zemoT naxsenebi romelime pi-

robis (gaTvaliswinebulia kanoniT, emsaxureba legitimur mizans, auci-

lebelia demokratiul sazogadoebaSi) daucveloba. am sami moTxovnis ar-

seboba unda daadginon adgilobrivma sasamarTloebma gamoxatvis Tavi-

suflebasTan dakavSirebuli saqmis ganxilvisas.

konvenciis mTavari mizania, adgilobrivma sasamarTloebma gamoiyenon

konvenciis teqsti imgvarad, rogorc mas strasburgis sasamarTlo ganmar-

tavs. erovnuli sasamarTlo aris gamoxatvis Tavisuflebis dacvis uzrun-

velsayofad pirveli da yvelaze mniSvnelovani instancia, amitomac, ada-

mianis uflebaTa evropis sasamarTloSi saqme mxolod ukidures SemTxvevaSi

unda gasaCivrdes. es ase rom ar yofiliyo, evrosasamarTlo saerTod ver

SeZlebda normalur funqcionirebas, gamomdinare iqidan, rom evrokonven-

ciis wevr saxelmwifoebSi gamoxatvis TavisuflebasTan dakavSirebiT dReSi

asobiT saqme ganixileba da yvela am saqmis strasburgSi gasaCivreba ubralod

SeuZlebeli iqneboda. evrosasamarTlos iurisprudenciis Sesabamisad,

evrokonvenciis miznebisaTvis, gamoxatvis TavisuflebaSi `Carevad~ miiCneva

nebismieri qmedeba, romelic ganxorcielebulia sajaro uflebamosile-

bis ganmxorcielebeli Tanamdebobis pirebis mxridan. sajaro samsaxurSi

igulisxmeba: sasamarTloebi, prokuratura, policia, nebismieri Zalovani

uwyeba, saidumlo samsaxuri, centraluri an adgilobrivi warmomadgen-

lobiTi organoebi, samTavrobo dawesebulebebi, armia, sajaro samarTlis

iuridiuli pirebi. es CamonaTvali ar aris amomwuravi. evrosasamarTloSi

nebismier SemTxvevaSi mopasuxe mxares warmoadgens saxelmwifo, radgan
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evrokonvenciis erT-erTi umniSvnelovanesi principis mixedviT, saxelm-

wifo dawesebulebebi warmoadgenen saxelmwifos, xolo saxelmwifos ekis-

reba pozitiuri valdebuleba, ar dauSvas konvenciiT dacul uflebaTa

darRveva.

rogorc zeviT aRvniSneT, saCivris ganxilvisas sasamarTlo pirvel

rigSi amowmebs, Tu ramdenad iyo ganxorcielebuli Careva `gaTvaliswi-

nebuli kanoniT~. rodesac publikaciis akrZalva an gamoxatvis saSuale-

baTa dayadaReba xdeba, es zomebi erovnuli kanonmdeblobis debulebebs

unda eyrdnobodes. analogiurad, gazeTis redaqciebis Cxreka, an samauw-

yeblo sadgurebis gaTiSva mxolod erovnuli kanonmdeblobiT gaTvalis-

winebuli wesebis dacviTaa SesaZlebeli. sasamarTlos praqtikis Tanaxmad,

kanonad miiCneva qveynis parlamentis mier miRebuli aqtebi. magaliTad,

Tuki pirs sjian ciliswamebis gamo, maSin amis Taobaze Canawers sisxlis

samarTlis kodeqsi unda iTvaliswinebdes.

warmoadgens Tu ara saerTo samarTlis normebi da saerTaSoriso sa-

marTlis principebi gamoxatvis TavisuflebaSi Carevis kanonier safuZ-

vels? `sandi taimsis~ saqmeSi strasburgis sasamarTlom miiCnia, rom sa-

samarTlosadmi upativcemulobis Sesaxeb britaneTis saerTo (preceden-

tuli) samarTlis normebi `kanoniT gaTvaliswinebulad~ unda CaTvlili-

yo. analogiuri midgoma daafiqsira evrosasamarTlom saqmeSi Groppera
Radio AG Sveicariis winaaRmdeg117  da saqmeSi Autronik AG Sveicariis wina-

aRmdeg118 , rodesac wevr saxelmwifoebs saerTaSoriso samarTlis norme-

bis gamoyenebis neba darTo. gasaTvaliswinebelia is garemoeba, rom gamo-

xatvis Tavisufleba imdenad mniSvnelovani Rirebulebaa, rom misi Sez-

Rudvis legitimuroba saTaves saparlamento gadawyvetilebaSi unda iReb-

des. Tumca, amave dros, ar aris gamoricxuli, rom gamoxatvis Tavisuf-

leba SeizRudos precedentuli samarTlis normebiT. es ase rom ar yo-

filiyo, magaliTad, didi britaneTi yoveldRiurad daarRvevda evrokon-

vencias, radgan am qveyanaSi praqtikulad gadawyvetilebebis umravlesoba

eyrdnoba swored precedentul samarTals.

TavisTavad sakmarisia Tu ara is, rom gamoxatvis TavisuflebaSi Careva

gaTvaliswinebuli iyos kanonis an sxva samarTlebrivi aqtis mier? amasTan

dakavSirebiT aRsaniSnavia, rom parlamentis mier miRebuli kanonic gar-

kveul moTxovnebs unda akmayofilebdes. ramdenime saqmeSi sasamarTlom

117 ix. kari II, Tavi II, gv. 283.
118 ix. kari II, Tavi II, gv. 280.

gamoxatvis Tavisufleba evropaSi
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mkafiod ganacxada, rom kanoni unda iyos gamoqveynebuli, xelmisawv-

domi, xolo misi moqmedebis Sedegi ki _ winaswarganWvretadi. evrosasa-

marTlom CaTvala, rom termini `...gaTvaliswinebulia kanoniT...~ gulisx-

mobs or moTxovnas: 1) moqalaqem unda SeZlos orientireba, Tu ra saxis

samarTlebrivi normebi unda gamoiyenos konkretul SemTxvevaSi; 2) nor-

ma ar CaiTvleba kanonad, Tu is ar aris formulirebuli saTanado sizus-

tiT119 .

`sandi taimsis� saqmeSi sasamarTlom ganacxada, rom formulaSi `gaTva-

liswinebulia kanoniT~ sityva `kanoni~ gulisxmobs rogorc sakanonmdeb-

lo aqtebs, aseve precedentul samarTalsac. rumineTidan strasburgSi

gasaCivrebul saqmesTan120  dakavSirebiT ki sasamarTlom aRniSna: `rumi-

neTis mier gasaCivrebuli sakanonmdeblo norma ar akmayofilebs moTxov-

nas `gaTvaliswinebulia kanoniT~, radgan is saTanadod zustad ar aris

formulirebuli. es ki moqalaqes ar aZlevs saSualebas, winaswar ganWv-

ritos Tavisi qmedeba da am qmedebisgan gamomdinare Sedegebi~.

kanonis ganWvretadobis sakiTxs evrosasamarTlo gansakuTrebul yu-

radRebas aniWebs. saqmeSi Leander v. Sweden sasamarTlom ganacxada, rom

winaswarganWvretadobis kriteriumis dasadgenad mxedvelobaSi miiReba

kanonqvemdebare aqtebic an administraciuli praqtikac, imisda miuxeda-

vad, rom maT kanonis statusi ar gaaCniaT. amitomac adgilobrivma sasa-

marTloebma unda Seafason is kanonebi, kanonqvemdebare aqtebi an praq-

tika, romlebic iZleva gamoxatvis Tavisuflebis SezRudvis safuZvlebs.

Manole v. U.K saqmeze miRebul gadawyvetilebaSi sasamarTlom ganacxada,

rom erovnuli uSiSroebis an organizebul danaSaulTan brZolis saqme-

ebSic ki, sadac, gamoZiebis efeqturobis uzrunvelyofis gamo, ganWvre-

tadoba praqtikulad minimumamdea dayvanili, gamosayenebeli samarTleb-

rivi norma imdenad naTlad unda iyos formulirebuli, rom pirs SeeZlos

misi wakiTxvis Sedegad qmedebis Semadgenlobisa da savaraudo sasjelis

Sesaxeb informaciis miReba.

evrosasamarTlos iurisprudencia avalebs erovnul sasamarTloebs,

rom gamoxatvis TavisuflebasTan dakavSirebuli saqmis ganxilvisas, upir-

veles yovlisa, Seamowmon kanonis (Tu sxva samarTlebrivi aqtis) sajaro-

obisa da xelmisawvdomobis moTxovnebi, rac daculad CaiTvleba im Sem-

119 ix. `sandi taimsis~ saqme, kari II, Tavi II, gv. 268.
120 ix. Rotaru v Romania, 4 May, 2000.
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TxvevaSi, Tuki kanoni gamoqveynebulia. xolo, Tu kanoni an praqtikis Se-

degad Seqmnili normebi ar aris gamoqveynebuli, Sesabamisad, piri ar aris

informirebuli maTi Sinaarsis Sesaxeb, aseT SemTxvevaSi kanonis xelmi-

sawvdomobis moTxovnebi daculi ar aris.

rac Seexeba winaswarganWvretadobis kriteriums, igi gacilebiT

rTuli Sesamowmebelia, radgan sasamarTloebma unda gansazRvron, aris

Tu ara gamosayenebeli kanonis debuleba Camoyalibebuli sakmarisad naT-

lad da zustad, ganmartebulia Tu ara cnebebi, romlebic iZleva qmede-

bisaTvis samarTlebrivi normis Sefardebis saSualebas, mkafiod aris Tu

ara akrZaluli garkveuli qmedeba, an gaTvaliswinebulia Tu ara sanqciebi

misi darRvevis SemTxvevaSi. Tu adgili aqvs sakanonmdeblo kolizias,

mosamarTleebma unda gamoiyenon is samarTlebrivi debulebebi, romlebic

gamoxatvis Tavisuflebis ufro farTo dacvas uzrunvelyofs.

rogorc zemoT aRvniSneT, gamoxatvis TavisuflebaSi legitimuri Ca-

revisaTvis aucilebelia, rom saxelmwifos amgvari nabiji ganpirobebuli

iyos evrokonvenciis me-10(2) muxlSi CamoTvlili miznebis misaRwevad, auci-

leblobiT demokratiul sazogadoebaSi. demokratiul sazogadoebaSi

Carevis aucileblobis dasadgenad gadawyvetilebis miRebisas evrokon-

venciaze xelmomwerma saxelmwifoebma unda gamoiyenon `proporciulobis

principi~. am dros maT unda gaarkvion, iyo Tu ara miznis misaRwevad ga-

moyenebuli saSualeba miznis proporciuli. evrosasamarTlos iurispru-

denciiT, `kanonier miznad~ miiCneva evrokonvenciis me-10(2) muxliT gaT-

valiswinebuli erTi an meti faseuloba Tu interesi, xolo `saSualeba~

gulisxmobs Tavad Carevas. anu, mizani aris saxelmwifos mier miTiTebuli

iseTi specifikuri interesi, rogoricaa: `erovnuli uSiSroeba~, `wesri-

gi~, `morali~, `sxvaTa uflebebi~ da a.S. `saSualeba~ is konkretuli zomaa,

romelsac mimarTaven individis gamoxatvis Tavisuflebis SesazRudad.

magaliTad, `saSualeba~ SeiZleba iyos: Seuracxyofis an ciliswamebis gamo

gamotanili ganaCeni, samoqalaqo saqmis warmoebis wesiT zianis anazRa-

urebis dakisreba, sasamarTlos brZaneba gamoqveynebis akrZalvis Taobaze,

Jurnalisturi saqmianobis akrZalva, gazeTis redaqciis an gamomcemlobis

Cxreka, gamoxatvis saSualebaTa dayadaReba da a.S. nacionaluri sasamar-

Tloebis mier proporciulobis safuZvelze miRebuli gadawyvetileba

unda iyos Sesabamisi demokratiul sazogadoebaSi moqmed wesebTan. imi-

saTvis, raTa dadgindes, rom Careva iyo `aucilebeli demokratiul sazo-

gadoebaSi~, rogorc adgilobrivma, aseve, evropulma sasamarTloebma,

gamoxatvis Tavisufleba evropaSi
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unda daadasturon, rom arsebobs `gadaudebeli socialuri moTxovni-

leba~ gamoxatvis Tavisuflebis konkretuli SezRudvis mimarT. gada-

udebeli socialuri moTxovnilebebis Sinaarss Tavdapirvelad gansaz-

Rvraven wevri saxelmwifos xelisuflebis organoebi, romelTac stras-

burgis sasamarTlos precedentuli samarTlis gaTvaliswineba moeT-

xovebaT. evropis adamianis uflebaTa sasamarTlo sabolood afasebs, Tu

ramdenad Seesabameba `SezRudva~ me-10 muxliT gaTvaliswinebul moT-

xovnebs.

evrokonvenciaze xelmomweri saxelmwifos sasamarTlom gamoxatvis

TavisuflebasTan dakavSirebuli nebismieri saqmis ganxilvisas unda ga-

iTvaliswinos evrosasamarTlos iurisprudencia, romelic wlebis ganmav-

lobaSi me-10 muxlis safuZvelze Camoyalibda.

cxadia, SeuZlebelia gamoxatvis Tavisuflebis SezRudva raime sxva

safuZvliT garda imisa, rac miTiTebulia evrokonvenciis, me-10(2) muxlSi.

nacionalurma saxelmwifo organoebma unda gansazRvron, mocemulia Tu

ara evrokonvenciis me-10 muxlis me-2 punqtSi saxelmwifos mier moxmobi-

li interesi. evrokonvenciis xelmomweri saxelmwifoebi ar arian ufleba-

mosilni, miuTiTon raime sxva safuZveli, me-10 muxlis me-2 punqtSi moce-

muli CamonaTvalis garda. magaliTad, ciliswamebis saqmeze sisxlis samar-

Tlis ganaCenis kanonier mizans warmoadgens `sxvaTa reputaciis an ufle-

bebis~ dacva. sasamarTlos mier gazeTisTvis garkveuli informaciis da-

beWdvis akrZalva SeiZleba gamarTlebuli iyos `erovnuli usafrTxoebis~

interesebiT, Tumca sasamarTloebi darwmunebuli unda iyvnen dasacavi

interesis realurobaSi.

sasamarTlo gansakuTrebul yuradRebas aqcevs iseT SemTxvevebs,  ro-

desac pativisa da saxelis Selaxvis an ciliswamebis obieqtebs warmoad-

genen iseTi saxelmwifo Tanamdebobis pirebi, rogoricaa prezidenti, mi-

nistrebi, parlamentis wevrebi da samoqalaqo moxeleebi, maT Soris, poli-

ciis oficrebi, prokurorebi, Zalovani uwyebis oficrebi. maRali Tanam-

debobis pirebis an samoqalaqo moxeleebis pirTa mimarT cilismwamebluri

gancxadebebis gamo gacilebiT maRali sasjelis dakisreba arRvevs kanonis

winaSe Tanasworobis princips. sasamarTlos gaaCnia specifikuri midgoma

am pirTa Seuracxyofis an ciliswamebis saqmeebze. ganaCeni an gadawyveti-

leba gamarTlebulia mxolod im SemTxvevaSi, Tu is gaTvaliswinebulia

sxvaTa reputaciisa da uflebebis dasacavad, Tumca sasjeli ar SeiZleba
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imaze mkacri aRmoCndes, rasac analogiuri garemoebebis arsebobisas ri-

giTi moqalaqis mimarT miiRebdnen.

me-10 (2) muxlis pirobebi, rogorc gamoxatvis Tavisuflebis

SezRudvis safuZvlebi

rogorc ukve aRvniSneT da rogorc es konvenciis me-10(2) muxlSia asa-

xuli, me-10(1) muxlSi formulirebuli uflebebi Tavisi arsiT ar aris

absoluturi; marTalia, me-10(1) muxli iTvaliswinebs uflebebs, me-10(2)

ki SezRudvis �legitimur miznebs�, magram rogorc sasamarTlom xazgas-

miT aRniSna, es srulebiTac ar niSnavs, rom saqme or urTierTdapiris-

pirebul principTan gvaqvs; piriqiT, SesaZloa iTqvas, rom konvenciis

me-10 muxli mTlianobaSi ayalibebs gamoxatvis Tavisuflebis erTian

princips.

evrosasamarTlo gacilebiT met mniSvnelobas aniWebs  konvenciiT ga-

rantirebul sxva fundamentur uflebebs, vidre me-10(2) muxliT gaTva-

liswinebul samarTlebriv miznebs.

am midgomis Sedegi is aris, rom sasamarTlo mopasuxe saxelmwifos akis-

rebs Tavisi Carevis safuZvlianobis mtkicebis tvirTs. rogorc sasamar-

Tlom me-10 muxlTan mimarTebaSi ganacxada: `es Tavisufleba gadajaWvu-

lia gamonaklisebTan, romlebic unda ganimartos SezRudvad _ da nebis-

mieri SezRudvis moTxovna damajereblobis maRali xarisxiT unda damt-

kicdes.�

gamoxatvis Tavisufleba evropaSi
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pirovnebis reputaciisa da sxva uflebebis dacva

evropis saxelmwifoebis samarTlebrivi sistemebi didxans miiswrafod-

nen im miznisken, rom daecvaT kerZo pirebi reputaciis, Rirsebis, piradi

da ojaxuri cxovrebis xelSeuvalobis xelyofisagan. samarTlebrivi nor-

mebi, romlebic am interesebis dacvas iTvaliswinebda, Cveulebriv gaT-

valiswinebulia sisxlis samarTlis an samoqalaqo kodeqsebSi, an samoqa-

laqo samarTaldarRvevebis kanonmdeblobis debulebebSi (deliqtebSi).

amis miuxedavad, aRniSnuli interesebi aRiarebulia samoqalaqo samarT-

lis sferod.

amave dros, mediis qmedeba, romelic, Tavisi bunebidan gamomdinare,

xSirad warmogvidgens informaciasa da ideebs, romlebic kerZo pirTa

kritikas Seicavs, SesaZloa, Sefasdes, rogorc individis negatiuri war-

mosaxva, an SeWra mis pirad cxovrebaSi. evrokonvenciis me-10 muxlis sa-

samarTlo praqtikis mniSvnelovani nawili mimarTulia gamoxatvis Tavi-

suflebis uflebis dabalansebisken; kerZod, es Seexeba, erTis mxriv, sazo-

gadoebis uflebas _ iyos informirebuli da, meores mxriv, monawile-

saxelmwifoTa kanonier miznebs _ daicvas kerZo pirTa reputacia, Rirseba

da piradi Tu ojaxuri cxovrebis xelSeuvaloba. samarTlebrivi norme-

bis es erToblioba warmoiSva im saqmeebis safuZvelze, romlebSic erov-

nulma sasamarTloebma mopasuxeebi cnes damnaSaved cilismwamebluri da

Seuracxmyofeli gancxadebebis Sedegad sxvaTa reputaciisaTvis miyene-

buli zianis gamo. imis gaTvaliswinebiT, rom sasamarTlo, rogorc wesi,

Sinaarsobrivi

regulireba
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difamaciisa da pirovnebis Seuracxyofis sakiTxebs urTierTkavSirSi ga-

nixilavs, mocemul TavSi Cvenc maT erTobliobaSi ganvixilavT, Tumca,

SemdgomSi yuradRebas mivapyrobT sasamarTlo saqmeebis iseT calkeul

kategoriebze, rogoricaa faqtebis arasworad gadmocema, azrebi da Se-

fasebiTi msjelobebi, Seuracxyofa.

gadamwyveti mniSvneloba aqvs sasamarTlos mier imis aRiarebas, rom

konvenciis monawile saxelmwifos mier difamaciisa da Seuracxyofis Se-

saxeb sakuTari kanonmdeblobis gamoyeneba SeiZleba, CaiTvalos me-10 mux-

liT dacul uflebebSi Carevad. sxva sityvebiT rom vTqvaT, sasamarTlo

me-10(1) muxlis dacvis sferodan kategoriulad ar gamoricxavs Tundac

gadaWarbebul kritikas, romelic araswor faqts efuZneba. im SemTxve-

vebSic ki, roca davis sagani iyo ara sakiTxi pasuxismgeblobis Sesaxeb,

aramed mxolod difamaciisagan dacvis samarTlebrivi saSualebebis me-10

muxlTan Sesabamisoba,121 evrosasamarTlom araerTgzis daadastura, rom

saxeze iyo me-10 muxliT gaTvaliswinebul uflebebSi `Careva~.
gansakuTrebuli mniSvneloba eniWeba sasamarTlos mier imis aRiarebas,

rom difamaciisa da Seuracxyofis Sesaxeb saqmeebi me-10 muxlis regulire-
bis sferos ganekuTvneba, radganac am kategoriis  saqmeebze miRebul ga-
dawyvetilebebs axlavs �gamyinavi efeqti�, rac SemdgomSi negatiurad
aisaxeba mediis gansakuTrebul rolze demokratiul sazogadoebaSi; ag-
reTve, moqalaqeTa uflebaze, miiRon informacia. saqmeSi lingensi avstri-
is winaaRmdeg122  sasamarTlom ganixila sakiTxi, Tu ra saSiSroebas uqmnis
TviTcenzura moqalaqeTa uflebas _ miiRon informacia. am saqmeSi avstri-
am sasamarTlos warudgina argumentacia, rom publikaciis Semdeg ga-
motanili sanqcia _ fuladi jarimis saxiT _ `TavisTavad ar warmoadgenda
dabrkolebas~ romelime JurnalistisaTvis, momavalSi Tavisuflad gamo-
eTqva sakuTari azri. magram sasamarTlo mainc mivida im gadawyvetilebamde,
rom avtorisTvis dakisrebuli sasjeli `Taviseburi gakicxvis tolfasi iyo,
rac, savaraudod, momavalSi daukargavda mas msgavsi kritikis survils~.

`politikuri diskusiis konteqstSi, aseT ganaCens, savaraudod, SeuZ-
lia, xeli aaRebinos Jurnalistebs ganzraxvaze, rom sakuTari wvlili
Seitanon sazogadoebisTvis mniSvnelovani problemebis sajaro ganxil-
vaSi. amasTan, msgavs sanqcias SeuZlia, xeli SeuSalos presas Tavisi _
rogorc �sazogadoebrivi darajis� _ funqciis SesrulebaSi�.

121 Tolstoy Miloslavsky v. United Kingdom, 13 July, 1995.
122 ix. kari II, Tavi II, gv. 272.
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swored es xedva ganasxvavebs evrosasamarTlos midgomas bevri qveynis
sakanonmdeblo sistemisagan. `lingensis� saqmeSi avstrielma mosamarTleebma
isaubres demokratiul sazogadoebaSi politikuri diskusiebis mniSvne-
lobis Sesaxeb. evrosasamarTlos praqtikaSi damkvidrebuli terminologiis
Sesabamisad, maT miuTiTes, rom politikosebi valdebulni arian, politikur
diskusiebSi gamoiCinon meti moTmineba difamaciis mimarT, vidre rigiTma
moqalaqeebma. magram ganaCenis gamotanis dros avstrielma mosamarTleebma
es mosazreba gaiTvaliswines mxolod rogorc Semamsubuqebeli faqtori
maSin, roca evrosasamarTlosTvis TviTcenzuris saSiSroeba ganmsazRvreli
faqtoria, Tuki saqme pasuxismgeblobas exeba.

pirovnebis uflebis dacva,

rogorc marTlzomieri mizani

evrokonvencia yovelTvis mxars uWerda im Tvalsazriss, rom reputa-

ciis, Rirsebisa da moqalaqeTa piradi cxovrebis saidumloebis dacvis

dros wevr saxelmwifoTa interesebi me-10 (2) muxlis (reputacia da sxva

pirTa uflebebis dacva) legitimuri miznebia. garda amisa, zogierT ga-

dawyvetilebaSi sasamarTlom legitimur miznad aRiara `marTlmsajule-

bis avtoritetisa da miukerZoeblobis uzrunvelyofa~.

`aucilebeli demokratiul sazogadoebaSi~

pirovnebis reputaciasTan dakavSirebiT gadawyvetilebebis  miReba,

pirvel rigSi, imazea damokidebuli, ramdenad aris `aucilebeli demok-

ratiul sazogadoebaSi~ me-10 muxliT dacul uflebebSi Careva. am sfe-

roSi sasamarTlos mdidari gamocdileba Semdeg principebsa da cvlile-

bebs eyrdnoba:

a) individualuri uflebebis dacva xSirad exeba me-10 muxliT garan-

tirebul iseT mniSvnelovan gamoxatvas, rogoricaa sazogadoebrivi inte-

resis sakiTxebze politikuri gamoxatva da diskusia. evrosasamarTlom

daadgina, rom am tipis gancxadebebi eqceva azris gamoxatvis dacul ka-
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tegoriaSi. magaliTad, saqmeSi oberSliki I Jurnalistma avstrieli po-

litikosi rasobrivi siZulvilis gaRvivebaSi daadanaSaula imis safuZ-

velze, rom man winadadeba Seitana, avstrieli emigranti qalebisaTvis ga-

daexadaT mkvidr mosaxleobaze naklebi Tanxa saojaxo daxmarebis saxiT.

sasamarTlom miiCnia, rom publikacia xels uwyobda `sayovelTao intere-

sis momcveli politikuri sakiTxis sajaro ganxilvas~ da daadgina, rom

avstrieli mosamarTleebis mier Jurnalistis msjavrdeba difamaciis

braldebiT warmoadgenda me-10 muxlis darRvevas.123

aseTi farTo midgoma gansakuTrebulad mniSvnelovania. sasamarTlo

aseT saqmeebSi wevr saxelmwifoebs Zalze viwro diskrecias aniWebs124. amis

garda, mediis mxridan sajaro interesis Semcveli informaciisa da ko-

mentarebis farTo ganmarteba (gansakuTrebiT, Tu es saxelmwifo moxe-

leebs exeba) gamoiwvevs sasamarTlo saqmeebis raodenobis Semcirebas. sa-

samarTlo Tanmimdevrulad emxroba im azrs, rom saxelmwifo moxeleebi

kritikis mimarT unda iyvnen ufro momTmenni, vidre kerZo pirebi, ro-

desac saqme sazogadoebrivad mniSvnelovan sakiTxebs exeba.125  Tumca 1999

wels miRebuli gadawyvetilebis fonze es principic gadaxedvas saWi-

roebs, raTa ar moxdes diskreciis gadaWarbeba difamaciis saqmeSi, sadac

dazaralebuli mxareebi kerZo pirebi iyvnen, xolo media saSualebam aras-

wori informacia gaavrcela. `bladet tromsos~ saqme im mxriv aris aRsa-

niSnavi, rom masSi moxda sakiTxis sazogadoebrivi mniSvnelobis aRiareba.

amgvarad, saxezea erTgvari zRvaris moSla saxelmwifo moxelesa da kerZo

pirs Soris.

sasamarTlom is mosazrebac ukuagdo, rom sakiTxis sazogadoebrivi

mniSvnelobis gansasazRvrad unda arsebobdes garkveuli gradaciis sis-

tema. saqmeSi torgeisoni islandiis winaaRmdeg, romelSic gasaCivrebuli

sagazeTo statiebi policias brals sdebda sisastikeSi, islandiam Semdeg

arguments mouxmo: lingensis da oberSlik I-is saqmeSi aRiarebuli dasaS-

vebi kritikis farTo sazRvrebi, rac politikur diskusiebs exeba, ar Se-

iZleba, imave zomiT miesadagos sxva sazogado mniSvnelobis sakiTxebs.

islandiis mtkicebiT, amis mizezi is aris, rom statiebi arc pirdapir da

arc iribad ar ukavSirdeboda demokratiul sazogadoebaSi gadawyveti-

123 ix. gv. 285.
124 bladet tromso da stensaasi norvegiis winaaRmdeg, kari II, Tavi II, gv. 322..
125 lingensis saqme.
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lebis miRebis procesSi moqalaqeTa monawileobas. magram sasamarTlom

uaryo aseTi midgoma, rodesac ganacxada, rom CarevaSi  igulisxmeba Sem-

zRudavi piroba, romelic ar aris mocemuli me-10 (2) muxlSi.

b) evrosasamarTlo gansakuTrebul mniSvnelobas aniWebs im mxareTa

statussa da moqmedebas, romlebic erovnulma sasamarTloebma dazara-

lebulad aRiares gamoxatvis TavisuflebiT borotad sargeblobis gamo.

evrosasamarTlom mTeli gulisyuri miapyro dazaralebuli mxaris sta-

tuss, raTa daedgina kritikis is done, romelic am pirs unda aetana me-10

muxlis Sesabamisad. sasamarTlo Tanmimdevrulad amtkicebda, rom po-

litikuri moRvaweni moTminebis maRali xarisxiT unda moekidon seri-

ozul kritikas, Tundac, gamoxatuls Seuracxmyofeli formiT126.

`lingensis~ saqmeSi evrosasamarTlom daadgina, rom rodesac difama-

ciis saqmeze momCivnebi politikuri moRvaweebi arian, me-10 (2) muxlis

dacvis moTxovnebi `aucilebelia, avwon-davwonoT politikur sakiTxebze

sajaro diskusiis interesebidan gamomdinare~. sxva sityvebiT rom vTqvaT:

aseT SemTxvevebSi, erovnul xelisuflebas naklebi safuZveli aqvs,

`aucileblobis~ dasadgenad (ese igi, Carevis gansaxorcieleblad).

sasamarTlom es mosazreba ganaviTara saqmeSi oberSliki I rodesac mi-

uTiTa, rom:

`dasaSvebi kritikis farglebi politikosebTan mimarTebaSi ufro far-

Toa, vidre kerZo pirebTan dakavSirebiT: sajaro pirebi gacnobierebu-

lad da ganzrax aqceven sakuTar Tavs sazogadoebis da Jurnalistebis

yuradRebis centrSi. aqedan gamomdinare, isini unda amJRavnebdnen Tmenis

maRal xarisxsac, gansakuTrebiT, roca Tavad akeTeben iseT sajaro ganc-

xadebebs, romelTac SeuZliaT kritikis gamowveva~127 .

kritikis mimarT moTminebis moTxovnidan gamomdinare, evrosasamarT-

lom mTel rig sasamarTlo saqmeebSi miuTiTa, rom sasamarTlos moxeleni

ar warmoadgenen `politikur moRvaweebs~. imis miuxedavad, rom Jurnalis-

tebs aqvT valdebuleba, gaaSuqon da akritikon sasamarTlo sistemis saq-

mianoba, evrosasamarTlom or saqmeSi ar moiTxova mosamarTleTagan kri-

tikis mimarT moTminebis iseTive xarisxi, rogoric politikosebisagan.128

126 magaliTad, sityva `idiotis� gamoyeneba saqmeSi oberSliki II.
127 oberSliki I-is saqme.
128 Prager and Oberschlick v. Austria, 26 April, 1995. Barford v. Denmark, 22 February, 1989. am

ukanasknel saqmeSi sasamarTlos moxeleebi ar iyvnen profesionali

mosamarTleebi.
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magram erT-erT Semdgom saqmeSi sasamarTlom daadgina, rom samoqalaqo-

samarTlebrivi sanqciebis dakisreba sasamarTlos calkeuli moxeleebis

Sesaxeb mkveTrad kritikuli komentarebis gamoqveynebis gamo, warmoad-

genda me-10 muxlis darRvevas.129

kritikis mimarT Tmenis moTxovnis erTi Sedegi isaa, rom mas moqmede-

baSi mohyavs sasamarTlos konteqstualuri analizi, romlis drosac ev-

rosasamarTlo iwyebs ara marto yvelaze sadavo sakiTxebis ganxilvas,

aramed saqmis `mTlianad~ Seswavlas im konteqstis dadgenis mizniT, ro-

melSic es gancxadebebi gakeTda.

amrigad, lingensis saqmeSi, sasamarTlom daadgina: `ramdenadac saqme

exeboda baton kraiskis, rogorc politikoss, mxedvelobaSi unda miviRoT

is foni, romelSic es publikaciebi gamoCnda.~ de haesisa da gijselsis

saqmeSi evrosasamarTlom aRniSna:

`marTalia, [Jurnalistebis] komentarebi ueWvelad mkveTrad kriti-

kulia, magram, miuxedavad amisa, isini SesabamisobaSia im mRelvarebasTan

da guliswyromasTan, rac gamoiwvia statiaSi moyvanilma faqtebma, sta-

tiebis SedarebiT sakamaTo da agresiulma tonma _ rac sasamarTlom ar

gaamarTla. amasTanave, unda gvaxsovdes, rom me-10 muxli icavs ideisa da

informaciis ara marto Sinaarss, aramed, maTi gamoxatvis formasac.~

dasasruls, sasamarTlo miiCnevs, rom, aRniSnuli saqmis seriozulo-

bidan gamomdinare, ganmcxadebelTa mier maTi gamoxatvis ganxorcielebaSi

Careva ar damtkicda, garda erT-erTi mosamarTlis mamis warsulis Sesa-

xeb gavrcelebuli gancxadebebisa130 .

saqmeSi bladet tromso evrosasamarTlom gaavrcela konteqstu-

alurad ganxilvis midgoma aseve kerZo dazaralebul pirebze, roca ga-
iTvaliswina, rom gansaxilveli gancxadebebi warmoadgenda diskusiis na-

wils sazogadoebrivad mniSvnelovan sakiTxebze.
SesaZloa, sasamarTlosTvis arsebiTi mniSvneloba hqondes dazarale-

buli mxaris qmedebebs. Tu man gaakeTa provokaciuli gancxadebebi, rom-
lebmac gamoiwvia mwvave gamoxmaureba, me-10 muxlis mixedviT, sapasuxo

gancxadebac eqvemdebareba dacvas. difamaciuri braldebebisagan dacva
ufro Zlieria, Tu gancxadeba gakeTebulia TavisTavad provokaciuli

gamonaTqvamebis sapasuxod.131

129 ix. de haesi da gijselsi belgiis winaaRmdeg. kari II, Tavi II, gv. 310..
130 de haesis saqme.
131 bladet tromso.
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g) evrosasamarTlo adgens mniSvnelovan gansxvavebas _ rac xSirad

gansazRvravs konkretuli saqmeebis Sedegs _ iseT gancxadebebs Soris,
romlebic warmoadgenen mtkicebas faqtis Sesaxeb da SefasebiT msjelo-

bebs: mxolod pirveli maTganis, anu faqtis damtkicebaa SesaZlebeli.132

faqtsa da Sexedulebebs Soris gansxvavebis mniSvneloba mdgomareobs maTi

mtkicebis tvirTis gadanawilebaSi. samarTlebrivi sistemebis umeteso-
baSi gancxadebebis namdvilobis dadastureba warmoadgens difamaciis

Sesaxeb sarCelisagan sasamarTlo dacvis saSualebas, xolo gancxadebis
simarTlis mtkicebis tvirTi ekisreba mopasuxes133 . magram saxelmwifo

moxeleTa mier aRZrul saCivrebSi evrosasamarTlo Tanmimdevrulad
iRebda gadawyvetilebas, rom am tvirTis dakisreba azris gamomxatvelis-

Tvis warmoadgens me-10 muxlis darRvevas.

d) im SemTxvevaSi, rodesac Jurnalisti `arakeTilsindisierad~134  moq-

medebda, evrosasamarTlo miuTiTebda, rom misi (Jurnalistis) dacvis xa-

risxi gacilebiT dabali iyo, vidre sxva SemTxvevaSi. evrosasamarTlom

es termini gamoiyena ori sxvadasxva meTodiT. jer erTi, im saqmeebis gan-

xilvis dros, romelSic raime faqtebi dasturdeboda, sasamarTlo daka-

vebuli iyo Jurnalisturi valdebulebebis gamokvleviT _ faqtebis Se-

mowmebis kuTxiT _ da maTi kritikis obieqtebs aZlevda saSualebas, presis

meSveobiT gaecaT pasuxi maT mimarT wardgenil braldebebze.  Tumca sxva

SemTxvevebSi, sasamarTlos ufro metad ainteresebda Jurnalistebis gan-

zraxva: maT amoZravebdaT sazogadoebis informirebis survili, Tu isini

pirdapir Tavdasxmebs axorcielebdnen pirovnebaze? kerZo pirTa mier

aRZrul saCivarTa Sesaxeb sasamarTlom daadgina:
`konvenciis meaTe muxli iTvaliswinebs rogorc uflebebs, aseve val-

debulebebs, romlebic unda daicvas pirma, Tuki igi gamoxatvis Tavi-
suflebiT sargeblobs. es movaleobebi presazec vrceldeba da gansakuT-
rebul mniSvnelobas iZens, rodesac saqme exeba piris reputaciis Selax-
vas. meaTe muxlis Tanaxmadve, Jurnalistebi keTilsindisierad unda moq-
medebdnen da uzrunvelyofdnen zusti da sando informaciis miwodebas
Jurnalisturi eTikis safuZvelze.~ (...)135

132 de haesis, lingensis saqmeebi.
133 mtkicebis tvirTis amgvari gadanawileba gansxvavdeba aSS-s uzenaesi sasamarTlos

midgomisagan.
134 bladet tromsos, prageris da oberSlikis saqmeebi.
135 bladet tromsos saqme.
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mosalodnelia, rom momavalSi sasamarTlo Seecdeba, ganavrcos Tavisi
mosazrebebi `keTilsindisierebis~ xasiaTisa da misive koncefciis gamo-
yenebis sakiTxebTan dakavSirebiT.

e) zaralis anazRaureba samoqalaqosamarTlebriv difamaciaSi.
saqmeSi tolstoi-miloslavski gaerTianebuli samefos winaaRmdeg

evrosasamarTlom gamoikvlia zogierTi sakiTxi, romelic warmoiSva in-
gliseli nafici msajulebis mier zaralis asanazRaureblad sakmaod didi
finansuri sanqciis (1,5 milioni inglisuri funti sterlingi) dakisrebis
gamo. pirvel rigSi, sasamarTlom daadgina, rom fuladi kompensaciis da-
kisreba utoldeboda `Carevas~ me-10 muxlis Sesabamisad. Semdgom man uar-
yo momCivanis mosazreba imis Sesaxeb, rom zaralis anazRaureba aseT si-
tuaciebSi ar iyo `kanoniT gaTvaliswinebuli~. sasamarTlom miuTiTa, rom
me-10(2) muxlis mocemuli piroba ar SeiZleba gavigoT im azriT, rom di-
famaciis saqmeSi mopasuxem unda ganWvritos fuladi kompensaciis is ra-
odenoba, romelic mas SeiZleba daekisros.. magram sasamarTlom daadgina,
rom fuladi kompensaciis Tanxas SesaZloa, hqondes kavSiri Sesabamisobis
kriteriumTan da daadgina me-10 muxlis darRveva: wesi, romlis mixedvi-
Tac maSin ingliseli mosamarTleebi nafici msajulebis saqmianobas xelm-
ZRvanelobdnen, aSkarad ar iyo sakmarisi imis uzrunvelsayofad, rom maT
mier dawesebuli fuladi kompensacia yofiliyo `proporciuli miyene-
buli zaralisa~.

cru faqtebi, SefasebiTi msjeloba, Seuracxyofa,

piradi cxovrebis konfidencialurobaSi Careva

evrosasamarTlom Tavis precedentul samarTalSi SeimuSava garkve-

uli principebi, romlebic sasamarTlo saqmeebis calkeul SemTxvevebs

miesadageba.

a) cru faqtebi

(1) mosalodnelia, rom evrosasamarTlo moiTxovs saxelmwifoebisagan

sadavo gancxadebebis sizustis mtkicebas, rogorc difamaciur qmedebaSi

sasamarTlo dacvis saSualebas. saqmeSi kastelsi espaneTis winaaRmdeg

Jurnalisturi statiis avtori damnaSaved cnes espaneTis saxelmwifos

gamoxatvis Tavisufleba evropaSi
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SeuracxyofisTvis. igi cdilobda, warmoedgina mtkicebulebebi, romle-

bic daadasturebda, rom mas miznad ar hqonia vinmes Seuracxyofa, ramde-

nadac statia dafuZnebuli iyo realur da sayovelTaod cnobil faqteb-

ze. magram espaneTis uzenaesma sasamarTlom ganacxada, rom aseTi mtki-

cebuleba miuRebelia im motiviT, rom faqtebis siswore, rogorc dacvis

saSualeba, ar SeiZleba gamoyenebul iqnes erT-erTi umaRlesi saxelmwifo

dawesebulebisTvis Seuracxyofis miyenebis SemTxvevaSi. evrosasamarT-

lom daafiqsira me-10 muxlis darRveva da miuTiTa, rom faqtebis utyu-

arobis _ rogorc dacvis formis _ miuRebloba ar warmoadgens aucileb-

lobas demokratiul sazogadoebaSi.136

am argumentze dayrdnobiT gonivrulia vifiqroT, rom im sasamarTlo

saqmeebSi, romlebSic sadavo gamonaTqvami dasturdeba, rogorc faqti,

wevrma saxelmwifom unda aRiaros faqtebis namdviloba, rogorc sasamar-

Tlo dacvis saSualeba. ufro zustad, ar SeiZleba faqtobrivad swori

gancxadebebisaTvis pasuxismgeblobis dakisreba, Tuki es faqtebi ar iqneba

miCneuli piradi cxovrebis konfidencialurobaSi SeWrad an pirovnebaze

Tavdasxmad, rasac saerTo araferi aqvs sazogadoebrivad mniSvnelovani

sakiTxis ganxilvasTan.

(2) ar aris aucilebeli, rom sadavo gancxadeba mTlianad Seesabame-

bodes faqtebs. saqmeze dalbani rumineTis winaaRmdeg evrosasamarTlom

miuTiTa: `winamdebare saqmeSi sasamarTlo, iseve rogorc komisia, aRniS-

navs, rom ar arsebobs mtkicebuleba imisa, TiTqos, mocemul statiaSi

aRwerili movlenebi mTlianad araswori iyos da miznad isaxavdes difama-

ciuri kampaniis gaCaRebas C.S-isa da senator R.T-s winaaRmdeg~.137

(3) evrosasamarTlos praqtika gvafiqrebinebs, rom sasamarTlo emxro-

ba, ar ganixilos mkacri pasuxismgebloba me-10 muxlTan Seusabamo aras-

wori faqtebis gavrcelebis gamo, sul mcire, im SemTxvevaSi mainc, roca

dadgindeba, rom mopasuxe keTilsindisierad moqmedebda. saqmeSi bladet

tromso sasamarTlom  gamoiyena pasuxismgeblobis principi braleulo-

bis safuZvelze _ Tumca dazaralebuli mxareebi kerZo pirebi iyvnen _ da

daadgina, rom mocemul SemTxvevaSi norvegiis mier mcdari faqtebis ga-

mo mopasuxisaTvis pasuxismgeblobis dakisreba warmoadgenda me-10 mux-

lis darRvevas. kerZod, sasamarTlom miuTiTa, rom Tu axali ambebis ga-

136 ix. kastelsi espaneTis winaaRmdeg, kari II, Tavi II, gv. 292.
137 ix. dalbani rumineTis winaaRmdeg, kari II, Tavi II, gv. 321.



114

gamoxatvis Tavisufleba aSS-Si

momcemloba asrulebs masze dakisrebul movaleobas _ axdens im faqtob-

rivi monacemebis gadamowmebas, romlebic Tavisi SinaarsiT kerZo pirebs

Seuracxyofs, amiT is asrulebs Tavis sxva movaleobasac _ ar gamoaqveynos

mcdari informacia. rac Seexeba faqtebis namdvilobis Semowmebis konkre-

tul kriteriumebs _ evrosasamarTlos isini jer ar SeumuSavebia. Znelia

ganisazRvros, konkretuli qmedeba obieqturia Tu subieqturi _ da Tu

is obieqturia, ras warmoadgens TavisTavad: profesiul standarts, rome-

lic daadgens, Tu ras moimoqmedebda `gonieri Jurnalisti~, Tu zogadad

`gonieri adamiani~.

magram erT konkretul sakiTxTan mimarTebaSi  _ SeiZleba Tu ara axali

ambebis gamomcemloba gavamarTloT sakuTari `movaleobis~ Seusruleb-

lobis gamo iseT SemTxvevaSi, rodesac Jurnalisti ubralod imeorebs

gancxadebebs samTavrobo publikaciebidan da aRar amowmebs am publika-

ciebSi moyvanili faqtebis namdvilobas _ sasamarTlom daadgina is, rac

zogierT eqsperts subieqtur standartad esaxeba. saqmeSi bladet trom-

so gazeTis mier daSvebuli faqtobrivi uzustobebi dafuZnebuli iyo

mTavrobis inspeqtoris angariSze, an saerTod warmoadgenda pirdapir

citirebas am angariSidan, romlis siswore sainformacio saSualebas aRar

gadaumowmebia. sasamarTlom daadgina: `amgvarad, saWiroa SeviswavloT

sakiTxi imis Sesaxeb, hqonda Tu ara adgili gansaxilvel saqmeSi raime

gansakuTrebul safuZvels, romelic aTavisuflebda gazeTs misi Cveuli

movaleobisagan, Seemowmebina faqtobrivi gancxadebebi, romlebic kerZo

pirebis diskreditacias warmoadgenda. sasamarTlos azriT, es damoki-

debulia, ZiriTadad, difamaciis Sesaxeb cnobebis xasiaTsa da xarisxze,

agreTve, imazec, Tu ra zomiT SeeZlo gazeTs, gonivruli mosazrebebis

safuZvelze, utyuarad CaeTvala saxelmwifo inspeqtoris angariSi.

ukanaskneli sakiTxi unda dadgindes im situaciis fonze, romelic war-

moiqmna gazeTSi gansaxilvel dros da ara _ warsuli movlenebis stere-

otipuli Sefasebis meSveobiT, im faqtobriv garemoebebze dayrdnobiT,

romlebic sagamoZiebo komisiam xangrZlivi drois gasvlis Semdeg daad-

gina (...)~

am saqmis faqtobrivi garemoebebis gaTvaliswinebiT, evrosasamarTlom

gaamarTla gazeTi difamaciuri xasiaTis cru gancxadebebis publikaciis

gamo.

(4) sainformacio saSualebaze msubuqi sasjelis dakisreba TavisTavad

ar gamodgeba imis garantiad, rom wevri saxelmwifo moaxerxebs am sasje-
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lis marTlzomierebis damtkicebas. saerTo mdgomareobidan gamomdinare,

evrosasamarTlom daadgina, rom `sasjelis xasiaTi da simkacre aris is

faqtorebi, romlebic Carevis proporciuli unda iyos~.138  magram bla-

det tromsos saqmeSi kompensacia iseTi mcire iyo, rom TviT Jurnalis-

tebmac is Zalze msubuqad miiCnies: sasamarTlos gancxadeba imis Sesaxeb,

rom gansaxilveli masala arasworia da rom mas iuridiuli Zala ar gaaCnia.

miuxedavad dakisrebuli sasjelis simsubuqisa, evrosasamarTlom daad-

gina, rom norvegiis mTavrobis qmedebebi aramarTlzomieri iyo.

b) SefasebiTi msjeloba

me-10 muxlTan dakavSirebiT evrosasamarTlos umTavresi principia is,

rom igi upiratesobas aniWebs sazogadoebrivad mniSvnelovani sakiTxe-

bis Sesaxeb SefasebiT msjelobebs, romlebic gamoxatulia diskusiis kon-

teqstSi. am sakiTxTan mimarTebaSi evrosasamarTlom airCia kategoriuli

midgoma. sasamarTlom daadgina, rom mopasuxeze mtkicebis tvirTis da-

kisreba maSin, rodesac sadavo gamonaTqvami SefasebiTi msjelobaa, Ta-

visTavad warmoadgens usafuZvlo Carevas, radganac msgavsi gamonaTqva-

mebis namdvilobis an siyalbis damtkiceba SeuZlebelia.139  amave dros, un-

da aRiniSnos, rom es upiratesoba kvalificiur xasiaTs atarebs: aseTi

midgoma ar vrceldeba iseT SemTxvevebze, rodesac ganmcxadebeli boroti

ganzraxviT moqmedebs, an kritika `gadaWarbebulia~.
amrigad, evrosasamarTlos praqtikaSi saqmis Sedegi damokidebulia

imaze, Tu saxeldobr ra gadawyvetilebas miiRebs sasamarTlo gansaxil-
veli gamonaTqvamis Sesaxeb: es iyo gancxadeba faqtis Sesaxeb Tu Sefase-
biTi msjeloba. am TvalsazrisiT, evrosasamarTlos praqtikaSi SeimCneva
aSkara tendencia, rom SefasebiT msjelobad CaTvalon sruliad sxvadas-
xva kritikuli gancxadebebi da komentarebi, arsebiTad uaryon is maxasi-
aTeblebi, romlebic am gancxadebebs erovnulma sasamarTloebma miani-
Wes.140 erT saqmeSi ki sasamarTlom gaafarTova kidec diskreciis Tavisuf-
leba, romelic mas erovnuli sasamarTloebisTvis hqonda miniWebuli, ro-
desac mxari dauWira maT daskvnas, rom zogierTi sadavo sakiTxi eqvemde-
bareba dasabuTebas.

138 Seylan v. Turkey, 8 July, 1999.
139 prageris da oberSlikis saqme. `azri SesaZloa, iyos gadaWarbebulic ki,

gansakuTrebiT, raime faqtobrivi safuZvlis gareSe.~
140 Nilsen and Johnsen v. Norway, 25 November, 1999; Prager and Oberschlick v. Austria, 26 April,

1995.
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g) Seuracxyofa (pirovnuli Rirsebis dacva)
es is sferoa, sadac evrosasamarTlos praqtika Zalze bundovania. Tum-

ca sasamarTlom gaavrcela me-10 muxlsa da SefasebiT msjelobebze far-
To dacva, man imave dros kategoriulad ar gamoricxa, rom wevr saxelmwi-
foebs ZaluZT im kritikuli gamonaTqvamebisTvis _ romelTac aRiareben
ara sazogadoebis informirebis mcdelobad, aramed pirovnebaze Tavdas-
xmad _ ganmcxadebels sasjeli daakisron.

pirovnebis Seuracxyofis saqmeebis ganxilvis dros sasamarTlos wina-
Sea mTavari kiTxva: iyo Tu ara aRniSnuli gancxadeba `gadaWarbebuli~.
oberSliki II-is saqmis kompleqsurad ganxilvis Sedegad sasamarTlom da-
adgina, rom avstriis xelisuflebis mier mopasuxe Jurnalistis devna mom-
Civanis misamarTiT termin `idiotis~ gamoyenebis gamo warmoadgenda dar-
Rvevas. kerZod, sasamarTlom daadgina, rom am sityvis gamoqveyneba ar
iyo gadaWarbebuli momCivanis mxridan manamde gakeTebuli provokaciuli
gancxadebebis fonze. sxva mxriv, saqmeSi prageri da oberSliki Tumca
momCivanis saCivari dafuZnebuli iyo difamaciis Sesaxeb avstriis sisxlis
samarTlis kodeqsze, sasamarTlo daeTanxma avstrieli mosamarTleebis
azrs, rom calkeuli gancxadebebi dasaSvebi kritikis CarCoebs gascda.

d) piradi cxovrebis konfidencialurobis dacva
aSkaraa, rom evrosasamarTlo piradi cxovrebis konfidencialurobas

miakuTvnebs me-10(2) muxliT dacul `sxva~ uflebebs.
Tumca SesaZlebelia nawilobriv imis gamoc, rom arc erT saqmeSi sasa-

marTlo ar exeba arasazogadoebrivi mniSvnelobis mqone sakiTxebs, man
ar miaqcia yuradReba uSualod piradi cxovrebis xelSeuxeblobis ufle-
bis struqturas _ gamoxatvis Tavisuflebis ganxorcielebasTan dakavSi-
rebiT, romelic me-10 muxliTaa daculi.

saxelmwifo moxeleebis, simboloebis
da institutebis Seuracxyofa
mocemul nawilSi Cven ganvixilavT koleqtiur interess _ saxelmwifo

moxeleTa, simboloebisa da institutebis Seuracxyofas antisaxelmwi-
foebrivi paskvilis saSualebiT. samarTaldarRvevis es forma gulisx-
mobs, rom ziani moaqvs ara faqtobriv cru gancxadebebs, aramed saxelm-
wifo Zalauflebisa da erovnuli erTianobis simboloebis damcirebas an
Seuracxyofas.
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sasamarTlos precedentuli samarTali am sakiTxTan dakavSirebiT Sem-
degi mosazrebebis safuZvels iZleva:

a) sasamarTlos arasdros daudgenia, rom monawile saxelmwifoebma
ver daasabuTes marTlzomieri miznebis arseboba. magaliTad, 1997w. miRe-
bul gadawyvetilebaSi sasamarTlom daadgina: saberZneTis samxedro we-
sebis mixedviT, `droSisa da SeiaraRebuli Zalebis Seuracxyofa~, erovnu-
li usafrTxoebisa da sazogadoebrivi wesrigis dacvis interesebidan ga-
momdinare, idevneba sisxlis samarTlis wesiT _ ramdenadac saxelmwifos
Tavdacvisunarianoba moiTxovs disciplinis dakisrebuli donis SenarCu-
nebas SeiaraRebul ZalebSi.141  kastelsis saqmeSi sasamarTlom gamoitana
gadawyvetileba, rom mTavrobis mkacri kritikis Semcveli statiis gamo
dakisrebuli sasjeli miznad isaxavda areulobebis Tavidan acilebas. mag-
ram sasamarTlom winaswar ganacxada, rom mocemuli daskvna gakeTda kon-
kretuli garemoebebis safuZvelze, romelTac adgili hqonda espaneTSi
1979w. samoqalaqo mRelvarebis dros.

b) amave dros, sasamarTlom daadgina, rom kanonis gamoyeneba antisa-
xelmwifoebrivi paskvilis mimarT, im SemTxvevaSic ki, rodesac is ar Se-
icavs simarTles, arRvevs me-10 muxls, ramdenadac Careva am dros ar war-
moadgens aucilebels demokratiul sazogadoebaSi. kritikis farglebi
mTavrobis _ rogorc institutis _ mimarT ufro farToc kia, vidre cal-
keuli saxelmwifo moxeleebis mimarT.142

informaciis Tavisufleba

informaciis mopoveba masmediis saqmianobis arsebiTi nawilia. am fun-
qciis Sesrulebis dros Jurnalistebi xSirad awydebian iseT iuridiul
dabrkolebebs, romlebic gamoiyeneba ara marto maT mimarT, aramed yvela
pirovnebasTan mimarTebaSi. maT Sorisaa _ saxelmwifo xelisuflebis kon-
trolis qveS an maT gankargulebaSi arsebuli dokumentebis xelmisawv-
domoba (`informaciis Tavisufleba~), sakiTxi imis Sesaxeb, akisrebs Tu
ara kanonmdebloba xelisuflebas pozitiur movaleobas, gaumJRavnos mo-
saxleobas informacia sayovelTao keTildReobis problemebis Sesaxeb,
mosamarTleTa uflebamosileba, moiTxovon informaciis gaxsna mimdinare
sasamarTlo procesebis Sesaxeb.

141 Grigoriades V. Greece, 25 November, 1997.
142 Seylan v. Turkey. Grigoriades v. Greece.
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sajaro informaciaze daSveba an informaciis mopoveba

me-10(1) muxlis teqsti bundovnad ganmartavs sakiTxs imis Sesaxeb,

gulisxmobs Tu ara gamoxatvis Tavisufleba sazogadoebis daSvebas sa-

jaro dokumentebze, aseve, oqmebze da saxelmwifo dawesebulebebis sa-

kuTrebaze. sasamarTlom araerTxel ganacxada, rom sityva `ufleba... mi-

iRo informacia... yovelgvari Carevis gareSe~ Tavis TavSi gulisxmobs

dainteresebuli auditoriis damoukidebel uflebas, waikiTxos an mois-

minos sxva pirebis mier gavrcelebuli informacia da idea.143  Tumca sasa-

marTlos mosazrebebi uSualod saxelmwifo xelisuflebisagan informa-

ciis miRebis uflebis Sesaxeb sakmaod bundovania. erT-erT gadawyveti-

lebaSi sasamarTlom pirdapir ganacxada uari, eRiarebina xelisuflebis

pozitiuri valdebuleba _ `Seagrovos da gaavrcelos sakuTari surviliT

informacia~ garemos dabinZurebis Sesaxeb.144  magram am saqmeSi ar ganixi-

leboda garemoeba, romelSic saxelmwifos mimarTes informaciis miRebi-

saTvis.

or saqmeSi sasamarTlom gadawyvita, rom momCivnebs saxelmwifos daq-

vemdebarebaSi arsebul monacemebze xeli ar miuwvdebaT. Tumca es gadaw-

yvetilebebi winaswar SezRudulia zogierTi konkretuli faqtoriT145 .

garda amisa, sasamarTlos gadawyvetileba saqmeze gaskini efuZneboda ara

me-10 muxls, aramed konvenciis me-8 muxls (piradi da ojaxuri cxovrebis

pativiscemis ufleba).

143 sasamarTlom miuTiTa, rom me-10 muxli Tavis safuZvelSive ewinaaRmdegeba
saxelmwifos, SezRudos pirovnebis mier informaciis miReba. ix. Guerra v. Italy, 19
February, 1998.

144 saqmeSi Guerra v. Italy sasamarTlom gadawyvita, rom `informaciis miRebis
Tavisufleba, romelzec me-10 muxlis me-2 paragrafSia saubari, ar avaldebulebs
saxelmwifos, Seagrovos da gaavrcelos informacia Tavisi surviliT~.

145 Leander v. Sweden, 26 March, 1987. momCivani cdilobda, mieRo informacia, Tu ris
gamo uTxres uari mas samsaxurSi ayvanaze. Gaskin v. UK, 7 July,1989. momCivani
cdilobda, mieRo informacia, Tu ramdeni xani gaatara man saxelmwifo

sabavSvo saxlSi.
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evrosasamarTlo ganasxvavebs samauwyeblo da beWdviT medias. eleqt-

ronuli masmediis Jurnalistebis `movaleobebisa da pasuxismgeblobis~

Sefasebisas didi mniSvneloba aqvs eleqtronuli mediis mniSvnelovnad

ufro met uSualo da mZlavr zemoqmedebas. sasamarTlo iTvaliswinebs

im gansakuTrebul rols, romelsac eleqtronuli sainformacio saSuale-

bebi asruleben pluralizmis TvalsazrisiT, radganac  tele-radio

programebis dafarvis areali farToa.

evrosasamarTlo amave dros akontrolebs eleqtronul mediaze dakis-

rebul bunebriv SezRudvebs. magaliTad, saqmeSi jersildi daniis wina-

aRmdeg sasamarTlom Tavi valdebulad CaTvala, mieTiTebina SezRuduli

saeTero drois Sesaxeb, romlis ganmavlobaSic teleJurnalists SeeZlo,

saTanado kvalifikacia mieca sxva pirTa mier teleintervius dros gake-

Tebuli rasistuli gamonaTqvamebisTvis, an maTTvis sakadrisi pasuxi ga-

eca146 . evrosasamarTlo Tanmimdevrulad iziarebs im Tvalsazriss, rom

me-10 muxli icavs gamoxatuli ideebisa da informaciis ara marto Sina-

arss, aramed maTi gadmocemis formasac. mauwyeblobis konteqstSi evro-

sasamarTlom gamoTqva azri, rom `arc mocemul sasamarTlos, arc erov-

nul sasamarTloebs ar xelewifebaT, sakuTari Sexedulebebisamebr Sec-

valon presis arCevani imasTan dakavSirebiT, Tu reportaJis ra saxeoba

unda gamoiyenon Jurnalistebma~. jersildis saqmeSi sasamarTlom miuTi-

Ta, rom msgavsi axali ambebi eqvemdebareba me-10 muxliT dacvas.

146 ix. jersildi daniis winaaRmdeg. ix. kari II, Tavi II, gv. 304.

eleqtronuli media
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`reportaJebi, romlebic dafuZnebulia interviuze _ ara aqvs mniSv-
neloba, redaqtirebulia Tu ara _ warmoadgens erT-erT yvelaze mniSvne-
lovan saSualebas, romlis meSveobiTac presas SeuZlia, Seasrulos `sazo-
gadoebis darajis~ gansakuTrebuli roli... intervius dros sxva pirTa
mier gakeTebuli gancxadebebis gavrcelebisTvis JurnalistTa dasjas
SeeZlo seriozulad SeeSala xeli presisTvis sazogadoebrivad mniSvne-
lovani problemebis ganxilvaSi; gamonaklisi SeiZleba iyos mxolod sagan-
gebo situaciebi.~

jersildis saqmeSi sasamarTlos gadawyvetileba adamianis uflebaTa
dacvis evropuli komisiis mier adreuli midgomisagan mkveTrad gansxvav-
deba. 17 irlandieli Jurnalistis saCivarSi perseli da sxvebi irlandiis
winaaRmdeg, Jurnalistebi Ciodnen, rom me-10 muxliT daculi _ mauwyeb-
lobisa da informaciis gamavrceleblebis maTi ufleba irlandiis mTav-
robam daarRvia. mTavrobam akrZala, pirdapir eTerSi eCvenebinaT inter-
viu irlandiis respublikis armiis warmomadgenlebTan, Sin feinTan, ols-
teris dacvis asociaciasa da mTel rig sxva organizaciebTan. komisiam
daadgina, rom sadavo akrZalvebi kanoniT iyo gaTvaliswinebuli da gaaC-
ndaT kanonieri mizani, konkretulad ki �samauwyeblo masmediis gamoyeneba
im organizaciis miznebisaTvis�, romelsac dasaxuli aqvs konstituciuri
wyobilebis ZaladobiT an sxvagvari ukanono gziT Secvla.

sasamarTlom mianiWa gansakuTrebuli mniSvneloba eleqtronuli ma-
uwyeblobis xasiaTs da ganacxada, rom:

`Tanamedrove sazogadoebaSi radio da televizia masobrivi informaciis
Zalze mZlavri da gavleniani saSualebebia. beWdviT mediasTan SedarebiT,
isini bevrad ufro Zlier da myisier gavlenas axdendnen sazogadoebaze.
audiovizualuri SesaZleblobis wyalobiT eleqtronul medias beWdviTis-
gan gansxvavebiT, SeuZlia gamosaxulebiTi efeqtis moxdena�.

komisiam aseve ar daakmayofila saCivari or SedarebiT gviandel saq-
meSi, romelic analogiur SezRudvebs exeboda da britanul samauwyeblo
kompanias ukrZalavda, gadaeca nebismieri interviu an diskusia irlandiis
respublikuri armiisa da sxva akrZaluli organizaciebis nebismier war-
momadgenelTan. saqmeSi brainda da sxvebi gaerTianebuli samefos wina-
aRmdeg da saqmeSi makloglini da sxvebi gaerTianebuli samefos winaaR-
mdeg komisiam gamoxata pativiscema saxelmwifos diskreciis Tavisuf-
lebisadmi. komisiam saCivari dauSveblad miiCnia da daadgina, rom mauwyeb-
lobis gasaCivrebuli SezRudvebi, Seesabameboda im legitimur mizans,
romelsac gaerTianebuli samefo SeiaraRebuli SeTqmulebisagan saxel-
mwifosa da sazogadoebis dasacavad axorcielebda. jersildis saqmeSi
sasamarTlom daimowma komisiis ganaCeni perselis saqmidan im poziciis
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mxardasaWerad, rom teleJurnalistebs ekisrebaT gansakuTrebuli mova-
leobebi televiziis uSualo da mZlavri zemoqmedebis gamo.

Jurnalistebis `uflebebisa da movaleobebis~ ganxilvis dros mniSv-
nelovani faqtoria mediis Sesabamisi saSualebebis potenciuri zemoqme-
deba; sayovelTaod aRiarebulia, rom masobrivi informaciis audiovi-
zualuri saSualebebi gacilebiT met uSualo da mZlavri zemoqmedebis
berketebs floben, vidre beWdviTi presa. informaciis audiovizualuri
saSualebebi gamosaxulebis meSveobiT gadmoscemen iseT azrebs, risi mo-
wodebac ar ZaluZT beWdviTi sityvis sainformacio saSualebebs147 .

sasamarTlom gamoxata Tavisi uaryofiTi damokidebuleba perselis
saqmis Sedegebis gamo da Seamcira msgavs saqmeebSi saxelmwifosaTvis mini-
Webuli diskreciis Tavisufleba. amieridan saxelmwifoebs `gansakuTre-
biT damajerebeli safuZveli~ unda hqondeT eleqtronuli mediis Jur-
nalistebis SesazRudad an maT dasasjelad sazogadoebrivad mniSvnelo-
vani audiovizualuri intervius gamoqveynebis gamo.

b) komerciuli mauwyebloba

evrosasamarTlom Groppera-s saqmis Taobaze miRebul gadawyvetile-
baSi aRniSna, rom me-10 muxlis moqmedeba vrceldeba kabeluri televiziiT
gadacemul reklamebze da msubuq musikazec, `ganurCevlad imisa, Tu ra
Sinaarss Seicavs gadacemuli programebi~. es moumzadebeli gancxadeba
sasamarTlos mTeli rigi wevrebis mxridan kritikis qarcecxlSi moxvda.
maTi azriT, me-10 muxlis moqmedeba ar vrceldeba arc komerciul ope-
raciebze da arc ubralo garTobaze.

Groppera-s saqmeze ganaCenis gamotanidan ori Tvis Semdeg evrosasamarT-
lom Tavis ganaCenSi saqmeze Autronik AG eWvi ar datova, rom komerciuli ma-
uwyeblobac eqvemdebareba me-10 muxliT dacvas. sasamarTlom ganmarta, rom:

`arc Autronik AG-s samarTlebriv statuss, arc im faqts, rom Tavisi
bunebiT misi saqmianoba komerciuli iyo, arc azris gamoxatvis Tavisuf-
lebis Sinagan bunebas _ ar SeuZlia, kompania Autronik AG-s waarTvas me-10
muxliT gaTvaliswinebuli dacva. me-10 muxli exeba `yvelas~, e.i. rogorc
fizikur, aseve iuridiul pirebsac. ufro metic, sam SemTxvevaSi sasa-
marTlom ukve gamoitana iseTive ganaCeni, rogoric komerciuli organi-
zaciebisadmi, rodesac miznad isaxavda mogebis amoRebas~.

147 jersildis saqme.
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   aRniSnuli nawili Seexeba adamianis uflebaTa evropis konvenciis gav-
lenas mediis pirvelad licenzirebasa da Semdgom regulirebaze. gansa-
kuTrebuli yuradReba daeTmoba adamianis uflebaTa evropuli konven-
ciis me-6 muxliT gaTvaliswinebuli procesualuri samarTlianobis moT-
xovnebis mosalodnel zegavlenas mediis maregulirebel pirTa (organo-
Ta) saqmianobaze.

licenzirebis piroba me-10(1) muxlis mixedviT

adamianis uflebaTa evropis konvenciis me-10(1)  muxli iTvaliswinebs

Semdegs:

`yvelas aqvs gamoxatvis Tavisuflebis ufleba. es ufleba moicavs ada-

mianis Tavisuflebas, hqondes mosazrebani; miiRos da gaavrcelos infor-

macia da ideebi sajaro xelisuflebis Carevis gareSe da sazRvrebis mi-

uxedavad. es muxli ar SeuSlis xels saxelmwifoebs, moiTxovon radioma-

uwyeblobis, televiziis an kinowarmoebis licenzireba~.

mesame winadadebiT ar gamoiricxeba mauwyeblobisa da kinematografiis

licenzirebaze pirvel or winadadebaSi Camoyalibebuli garantiebis gav-

rceleba. sasamarTlom ganmarta, rom mesame winadadebas safuZvlad daedo

teqnikuri SezRudvebi samauwyeblo sixSireebze, ris gamoc aucilebeli

gaxda garkveuli saxis regulireba. garda teqnikuri aspeqtebisa, mauwyeb-

lobis licenzirebas sxva funqciebic akisria. aRiarebuli iyo, rom eleq-

tronul medias bevrad ufro meti gavlenis moxdena SeuZlia, vidre beW-

dviT medias da Sinaarsi salicenzio kontrolis meSveobiT unda daregu-

mediis licenzireba

da regulireba

gamoxatvis Tavisufleba evropaSi
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lirdes. me-10(1) muxlis mesame winadadebis sityvasityviT wakiTxvis

SemTxvevaSi SeiZleba aRmoCndes, rom am muxliT gaTvaliswinebuli garan-

tiebi arc erT salicenzio SezRudvaze ar vrceldeba. Tumca sasamarTlo

praqtika ise ganviTarda, rom mauwyeblobis licenzirebis meSveobiT gan-

xorcielebuli SezRudvebi konvenciasTan SesabamisobaSi mxolod im SemT-

xvevaSi modis, Tu isini akmayofilebs me-10(2) muxlis or moTxovnas gamo-

xatvis Tavisuflebis SezRudvasTan dakavSirebiT: isini unda iyos kanoniT

gaTvaliswinebuli da aucilebeli demokratiuli sazogadoebisTvis. Se-

degad, tele-radio mauwyeblobisa da kinoindustriis licenzireba iqca

`legitimur miznad~, romliskenac SeiZleba mimarTuli iyos gamoxatvis

Tavisuflebis SezRudvebi. licenzirebis reJimebi SeiZleba orientire-

buli iyos mauwyeblobis teqnikur aspeqtebzec, magram isini SeiZleba

ufro farTo sajaro interesebidan gamomdinare miznebsac emsaxurebo-

des. dawesebuli SezRudvebis msgavsad, sxva miznebic (romlebic gamoyo-

filia me-10(2) muxlSi) ar iTvleba avtomaturad kanonsawinaaRmdegod an

marTlzomierad. gansakuTrebiT sayuradReboa is garemoeba, rom xeli-

suflebam unda moaxdinos demokratiul sazogadoebaSi maTi aucileb-

lobis demonstrireba148.

bolo periodSi sasamarTlos gansaxilvelad hqonda religiuri or-

ganizaciis sarCeli, romelsac nacionaluri radios licenziisTvis kon-

kursSi monawileobis ufleba ar misces. sarCeli Sedgenili iyo me-10 da

me-14 muxlebze dayrdnobiT. sasamarTlom daadgina, rom orive sarCeli

aSkarad moklebuli iyo safuZvels. Tumca teqnikuri SezRudvebi iTva-

liswinebda erovnuli licenziebis ricxvis SezRudvas da gaerTianebul

samefos Camoyalibebuli hqonda Sefasebis kriteriumebi maTi mikuTv-

nebisTvis ise, rom rac SeiZleba meti msmeneli dakmayofilebuliyo149 .

gaerTianebul samefoSi mauwyeblobis Sesaxeb 1990 da 1996 wlis aqtebis

debulebebiT (cifruli programebis servisebTan dakavSirebiT) uzrun-

velyofilia damoukidebeli satelevizio komisiisa da radiomauwyeblo-

bis sammarTvelos mier damoukidebeli samauwyeblo momsaxurebis regu-

lireba licenzirebis sistemis meSveobiT. standartebTan dakavSirebuli

zogadi moTxovnebi mocemulia 1996 wlis aqtis me-6 (televizia) da 90-e

148 Groppera Radio da sxvebi Sveicariis winaaRmdeg; Autronic AG Sveicariis winaaRmdeg;
Informationsverein Lentia da sxvebi avstriis winaaRmdeg.

149 Ltd United Christian Broadcasting v. UK, November, 2000.
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(radio) nawilebSi. isini inkorporirebulia licenziebSi da Seicavs cno-

bil moTxovnebs axal ambebsa da politikur mimoxilvebSi gemovnebis, we-

sierebis, sizustisa da miukerZoeblobis, aseve, religiuri mrwamsisadmi

pativiscemis gamovlenis Sesaxeb. maregulireblebi gamoscemen saxelmZ-

Rvanelo kodeqsebs da maT SeswevT Zala, praqtikulad ganaxorcielon es

kodeqsebi SeniSvnebis, jarimebis, dabolos, licenziebis gauqmebis meSve-

obiT. amasTan, 1996 wlis aqtiT Seiqmna mauwyeblobis standartebis komi-

sia, romlis prerogativaa standartebTan (romlebic Seexeba Zaladobas,

gemovnebasa da wesierebas) da samarTlian mopyrobasTan (rac moicavs pi-

rad cxovrebaSi arasanqcirebul Carevas) dakavSirebuli saCivrebis gan-

xilva.

zogadi moTxovnebi warmoaCenen didi xnis win damkvidrebul standar-

tebs, romlebic sajaro interesebidan gamomdinare, farTod iyo aRiare-

buli. isini ar gasaCivrebula strasburgSi. savaraudod, maTze gavlenas

ar moaxdens 1998 wlis aqti adamianis uflebaTa Sesaxeb (HRA), vinaidan

isini Seexeba masobriv mauwyeblobas, romelic xelmisawvdomia televi-

zorisa Tu radios CarTviT. `kodirebuli~ mauwyeblobis SemoRebam, ro-

melic xelmisawvdomi iqneba mxolod Tanxmobis ganmcxadebeli srulwlo-

vani pirisTvis cnobili parolis an daSifruli kodis gamoyenebiT, SeiZ-

leba sirTuleebi warmoSvas zogierTi maTganis damtkicebasTan dakavSi-

rebiT.

me-10(1) muxlis meore winadadebaSi gamoyenebuli frazidan _  `sazRvre-

bis miuxedavad~, aSkara xdeba, rom sazRvargareTidan momdinare SezRud-

vebi mauwyeblobaze aseve xelyofs gamoxatvis Tavisuflebis garantias,

Tu isini ar iqneba kanoniT gaTvaliswinebuli da demokratiuli sazogado-

ebisTvis aucilebeli.

evropis adamianis uflebaTa sasamarTlos iurisprudenciaSi mkafiod

aris gacxadebuli imis Sesaxeb, rom me-10 muxli icavs ara marto informa-

ciis Sinaarss, aramed misi gavrcelebis an miRebis saSualebebsac. aqedan

gamomdinareobs, rom informaciis saSualebebze ganxorcielebuli nebis-

mieri SezRudva uciloblad warmoadgens informaciis miRebisa da gavr-

celebis uflebaSi Carevas. evrokonvenciis me-10 muxli saxelmwifoebs

aniWebs uflebas, rom moaxdinon radio-tele mauwyeblobis an kinematog-

rafiuli organizaciebis licenzireba.

Tumca, miuxedavad am debulebis bundovanebisa, evrosasamarTlom is

Zalian farTod ar ganmarta. ramdenadac termini �mauwyebloba� konven-

gamoxatvis Tavisufleba evropaSi
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ciaSi ixmareba swored azris gamoxatvis TavisuflebasTan dakavSirebiT,

amitomac me-10 muxlis fuZemdebluri principebi Tanabari ZaliT gamoiye-

neba aseve eleqtronuli mediis mimarT. Tumca me-10 muxlis I punqtis mesame

winadadebas SezRuduli moqmedebis areali aqvs. es imas niSnavs, rom erov-

nul xelisuflebas, erovnul mTavrobas ar gaaCnia SeuzRudavi diskre-

ciuli uflebamosileba radio an tele sadgurebis licenziaze _ licen-

ziis CamorTmevis an misi gacemis dros. amasTan dakavSirebiT, evrosasamar-

Tlom mkacrad da mkafiod daadgina: `me-10 muxlis I punqtis me-3 winada-

debis mizania, ganmartos, rom saxelmwifoebs licenzirebis sistemis meS-

veobiT SeuZliaT sakuTar teritoriaze moaxdinon mauwyeblobis organi-

zaciebis regulireba, gansakuTrebiT ki _ maTi saqmeebis teqnikuri as-

peqtebisa. Tumca es ar niSnavs, rom mauwyeblobis licenzireba ar unda Se-

esabamebodes me-10 muxlis me-2 punqtis moTxovnebs. sxvagvarad rom yo-

filiyo, es migviyvanda im Sedegamde, romelic mTlianad me-10 muxlis

miznebs ewinaaRmdegeba�.

garda mauwyeblobis teqnikuri aspeqtebisa, licenziis gacemaze uari

SesaZloa, ganpirobebuli iyos iseTi mosazrebebiT, rogoricaa, magali-

Tad, konkretuli sadguris xasiaTi da miznebi, misi potenciuri mayure-

beli erovnul, regionul an adgilobriv doneze, konkretuli audito-

riis cnebebi an uflebebi da moTxovnebi, aseve valdebulebebi, romlebic

gamomdinareobs saerTaSoriso samarTlebrivi dokumentebidan.

miuxedavad amisa, saxelmwifos mier me-10 muxlis I punqtiT daculi Ca-

reva eleqtronuli masmediis saqmianobaSi unda Sefasdes me-10 muxlis I I

punqtiT gaTvaliswinebuli pirobebis fonze. mauwyeblobis sferoSi sa-

xelmwifoebrivi viTarebis SezRudvis principi Zalian mkafiod iyo for-

mulirebuli saqmeSi Informationsverein Lentia avstriis winaaRmdeg.

am saqmeSi evropis sasamarTlom araorazrovnad uaryo is mosazreba,

rom me-10 muxlis I punqtis mesame winadadebis formulireba TiTqosda,

uflebas aZlevda saxelmwifoebs, mkveTrad Careuliyvnen eleqtronuli

mediis saSualebebis saqmianobaSi; an, TiTqos, aRniSnuli formulireba

saxelmwifoebs aZlevda farTo uflebamosilebas, ganevrcoT sakuTari

politika eleqtronul sainformacio saSualebebze.
Informationsverein Lentia-s saqmeSi ganmcxadebels uari eTqva licenziis

gacemaze avstriaSi radio da telesadgurebis dasafuZneblad. avstriis
kanonmdeblobis mixedviT, aRniSnuli ufleba gaTvaliswinebuli iyo mxo-
lod erovnuli samauwyeblo korporaciisaTvis. evropis adamianis ufle-
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baTa sasamarTlo daeTanxma ganmcxadeblis mosazrebas, romlis mixedvi-
Tac, erovnuli xelisuflebis mier mauwyeblobis licenziis gacemaze da-
usabuTebeli uari TavisTavadi monopoliaa, rac mTlianad SeuTavsebelia
me-10 muxlTan. miuxedavad imisa, rom avstriaSi moqmedi nacionaluri
mauwyeblobis monopoliuri sistema emsaxureboda tele-radio progra-
mebis xarisxisa da maTi balansirebis uzrunvelyofis kanonier mizans,
sasamarTlom gadawyvita, rom ganmcxadeblis me-10 muxliT dacul uf-
lebaSi Careva ar iyo proporciuli kanonieri miznisa da, Sesabamisad, ar
iyo aucilebeli demokratiul sazogadoebaSi. mogvianebiT sasamarTlom
gacilebiT ufro daaviwrova me-10 muxlis I punqtis me-3 winadadebis
moqmedebis sfero: `im saSualebaTa Soris, romlebic mowodebulia, daic-
van da pativi scen azris da gamoxatvis Tavisuflebas~, yvelaze metad
sityvis Tavisuflebas zRudavs saxelmwifo monopolia, da kerZod: mauw-
yeblobis ganxorcielebis absoluturi SeuZlebloba, Tu ara naciona-
luri sadguris meSveobiT, _ da mxolod gamonaklis SemTxvevebSi da Sez-
Ruduli formiT _ adgilobrivi sakabelo sadgurebis meSveobiT. msgavsi
SezRudvebis Sorsmimavali xasiaTi imas niSnavs, rom maTi gamoyeneba Se-
iZleba gamarTlebul iqnes mxolod arsebiTi aucileblobiT.

ukanasknel aTwleulSi miRweuli teqnikuri progresis Sedegebis gaT-
valiswinebiT, aRniSnuli SezRudvebi dRevandel dRes ar SeiZleba gamar-
Tldes arsebuli sixSireebisa da arxebis SezRuduli raodenobiT. da-
bolos, ar SeiZleba imis Tqma, rom ar arsebobs sxva gadawyvetilebebi,
romlebic ufro naklebad SemzRudavi xasiaTisaa; magaliTisaTvis, SesaZ-
loa, movuxmoT ramdenime qveynis praqtikas, sadac ar gaicema licenzia
specialuri pirobebiT _ romlis Sinaarsi SesaZloa Seicvalos, an gaTva-
liswinebulia nacionaluri samauwyeblo korporaciebis saqmianobaSi ker-
Zo pirebis monawileobis sxvadasxva formebi.

msgavsi gadawyvetileba miRweul iqna saqmeSi Radio ABC v. Austria, sadac
ganmcxadebels uari eTqva sakabelo televiziaze, iseve rogorc avstriis
monopoliuri sistemis farglebs gareT moqmedi samauwyeblo televi-
ziebis programebis retranslirebis ganxorcielebaze. rogorc �lentias�
saqmis gamo gamotanil gadawyvetilebaSi, aseve radio ABC-is saqmeSic sa-
samarTlo mivida daskvnamde, rom adgili hqonda evrokonvenciis me-10
muxlis darRvevas. amavdroulad, evrosasamarTlom daamtkica `megobru-
li SeTanxmeba~ (morigeba).

saqmeSi telesistem tirol kabel televizion avstriis winaaRmdeg gan-

mcxadebels uari eTqva programebis retranslirebis uflebaze sakabelo

gamoxatvis Tavisufleba evropaSi
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arxis meSveobiT, isev imis gamo, rom saxeze iyo avstriuli samauwyeblo

monopolia. �lentiisa� da radio ABC-is saqmeze sasamarTlos mier miRe-

buli gadawyvetilebebisa da �tele sistema I�-is saqmeSi damtkicebuli mo-

rigebis Semdeg, naklebad savaraudoa, rom romelime saxelmwifom moaxer-

xos sasamarTlos darwmuneba imaSi, rom sruli monopolia nacionalur

mauwyeblobaze warmoadgens aucileblobas demokratiul sazogadoebaSi.

transnacionaluri komunikaciebi

me-10 muxlis I punqtis me-2 winadadeba uzrunvelyofs uflebas, `miiRo

da gaavrcelo informacia da ideebi... saxelmwifoebrivi sazRvrebis

miuxedavad~. evropuli Tanamegobrobis integraciisa da transnaciona-

luri komunikaciebis gadamcemi teqnologiebis xelmisawvdomobis zrda

sul ufro da ufro did rols asrulebs Tanamedrove dasavlur demok-

ratiebSi. Tumca, sasamarTlos mouwevs, naTeli mohfinos mniSvnelobas

frazisa `saxelmwifo sazRvrebis miuxedavad~. evropulma komisiam miuTi-

Ta, rom termini `saxelmwifo sazRvrebis miuxedavad~ ar gulisxmobs im

saxelmwifoebis moqmedebebSi Carevis raimenair uflebas, romlebmac ev-

ropis adamianis uflebaTa konvencias xeli ar moaweres. is mxolod imas

gulisxmobs, rom xelmomweri saxelmwifo Tavisi sakuTari iurisdiqciis

ganxorcielebis dros TviTon aris valdebuli, pativi sces am uflebas.

evropis adamianis uflebaTa sasamarTlo transnacionaluri komunika-

ciebis sakiTxebs Seexo Tavis gadawyvetilebebSi saqmeebze Autronik AG, Radio
Groppera AG da sxvebi Sveicariis winaaRmdeg. Autronik-is saqmeSi evropis

adamianis uflebaTa sasamarTlom pirvelad ganacxada, rom satelevizio

programebis miReba satelituri TefSebisa da antenebis meSveobiT me-10

muxlis dacvis sferoSi xvdeba. amgvari dacva arsebobs `miuxedavad mize-

zebisa an miznebisa, romelTa gamoc xorcieldeba aRniSnuli ufleba~.

Groppera-s saqmeSi sasamarTlom ganacxada, rom programebis saeTero

mauwyebloba, iseve rogorc maTi saeTero translireba eqceva gamoxatvis

Tavisuflebis dacvis sferoSi, romelic gamyarebulia me-10 muxlis I pun-

qtiT, `gadasacemi programis Sinaarsis miuxedavad~.

Autronik-is saqmeSi ganmcxadebelma, satelituri tele-radio mauwyeb-

lobisaTvis antenebis distributorma, mimarTa sasamarTlos saCivriT

imis Taobaze, rom telekomunikaciebis Sveicariis saagentom sabWoTa kav-

Siris satelituri antenidan satelevizio programebis miReba sateli-
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turi TefSebiT dasaSvebi gaxada mxolod mauwyebeli saxelmwifos mier

gacemuli nebarTvis safuZvelze. evrosasamarTlom aq konvenciis me-10

muxlis darRveva daadgina. sasamarTlom mniSvnelovnad miiCnia is faqti,

rom konvenciis xelmomwer zogierT saxelmwifoSi dasaSvebia arakodi-

rebuli satelevizio gadacemebis miReba satelekomunikacio satelituri

antenebis gamoyenebiT im saxelmwifos Tanxmobis gareSec, romelzec

Tanamgzavrze signalis gadamcemi sadguri imyofeba. imis gaTvaliswine-

biT, rom Sveicariis mTavrobis pozicia winaaRmdegobaSi modioda tele-

komunikaciebis Sesaxeb 1975 wlis saerTaSoriso konvenciis xelmomwer

sxva saxelmwifoebis poziciasTan, aseve saerTaSoriso organizaciebis Se-

xedulebebTan, sasamarTlo mivida im daskvnamde, rom Sveicariis mTav-

robis mier ganxorcielebuli Careva ar iyo aucilebeli demokratiul

sazogadoebaSi.

gansxvavebuli midgoma gamoiCina sasamarTlom saqmeSi Groppera. Tavis

gadawyvetilebaSi sasamarTlom gamoTqva mosazreba, rom SveicariaSi moq-

medi akrZalva italiuri radiosadgurebis programebis saeTero mauwyeb-

lobaze da, aseve, SveicariaSi maT sakabelo retranslaciaze ar vrcel-

deboda konvenciis mier Sveicariis saxelmwifosaTvis gaTvaliswinebul

administraciul uflebamosilebaze. sasamarTlom uaryo, rom saxelmwi-

fos uflebamosilebis sferoSi Sedis im gadacemebis miRebis regulireba,

romelTa retranslireba kabeliT da kanonierad xdeba ucxoeTidan.

Groppera saqmeSi dafiqsirebuli Sedegi SesaZlebelia aixsnas sasamar-

Tlos daskvniT, rom Sveicariam akrZalva daakisra kompanias, romelic

daregistrirebuli iyo Sveicariis kanonmdeblobis mixedviT da romlis

yvela damfuZnebeli cxovrobda Sveicariis teritoriaze. amgvarad, sa-

samarTlo mivida daskvnamde, rom erovnul xelisuflebas ar daurRvevia

diskreciuli uflebamosilebis farglebi, romlebic mas miniWebuli aqvs

konvenciis wesiT, ramdenadac  akrZalva ar atarebda cenzuris formas,

romelic mimarTuli iqneboda gadasacemi programis Sinaarsis winaaRmdeg.

sasamarTlos azriT, radiosadguris mier ganxorcielebuli Careva gan-

pirobebuli iyo Sveicariis mTavrobis dasabuTebuli varaudiT, rom aR-

niSnuli radiosadguri faqtobrivad Sveicaruli kompana iyo, romelic

moqmedebda sazRvris iqiTa mxares mxolod im mizniT, rom gverdi aeqcia

Sveicariis satelekomunikacio kanonmdeblobis normebisaTvis.

gamoxatvis Tavisufleba evropaSi
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saxelmwifo mauwyebloba

saxelmwifo samauwyeblo saSualebebis arseboba ar ewinaaRmdegeba ada-

mianis uflebaTa evropis konvenciis me-10 muxls. magram erT-erT umniS-

vnelovanes saqmeSi sasamarTlom daadgina, rom gamoxatvis Tavisuflebis

ufleba dairRveoda, Tu saxelmwifo sadgurebi moipovebdnen monopolias

mauwyeblobaze saxelmwifos masStabiT. saqmeSi Informationsverein Lentia da

sxvebi avstriis winaaRmdeg sasamarTlom kvlav miuTiTa gamoxatvis Tavi-

suflebis arsebiT rolze demokratiul sazogadoebaSi da mediis funq-

ciaze, gaavrcelos saerTo sajaro interesebis sferoSi Semavali infor-

macia da ideebi, risi miRebis ufleba sazogadoebasac gaaCnia. sasamarT-

lom ganacxada: �aseTi saqmianoba warmatebulad ver ganxorcieldeba, Tu

mas safuZvlad ar daedeba pluralizmi, romlis ZiriTadi garanti saxel-

mwifoa. avstria ambobda, rom saxelmwifo monopolia aucilebelia, raTa

garantirebuli iyos audiovizualuri mediis miukerZoebloba da obieq-

turoba da miRweul iqnes gadacemebis mravalferovneba, balansirebuli

programa, miukerZoebloba da damoukidebloba�.  sasamarTlo amaSi ver

darwmunda. misi azriT, saxelmwifo sakuTreba am miznebis miRwevis yve-

laze metad SemzRudveli saSualebaa. man miuTiTa, rom evropis sxva qvey-

nebi cdilobdnen imave miznebis miRwevas iseTi saSualebebiT, romlebic

sajaro da kerZo sakuTrebaSi arsebuli sadgurebis Tanaarsebobis Se-

saZleblobas iZleoda. avstriaSi axali reJimis SemuSaveba gaWianurda.

pirvel etapze mxolod ori kerZo radio-sadguri daiSva venis regionis-

Tvis. momdevno saqmeze sasamarTlom Tqva, rom es �sakvirveli� iyo, magram

aRar arsebobda konvenciasTan Sesabamisobaze msjelobis saWiroeba, vi-

naidan kanoni, romelic am sakiTxs iTvaliswinebda, avstriis sasamarTlo-

ebma Zaladakargulad  gamoacxades.

akrZalvebi mauwyeblobaSi

britaneTis samauwyeblo korporaciis (BBC) licenziisa da SeTanxme-

bis, aseve, mauwyeblobis Sesaxeb 1990 wlis aqtis Tanaxmad, Sinagan saqmeTa

ministrs SeuZlia, miuTiTos gadacemaTa wamyvanebs, rom TavianT gadace-

mebSi ar gamoiyenon garkveuli saxis masalebi. 1988-1994 wlebSi es uf-

lebamosileba gamoiyeneboda garkveuli organizaciebis, maT Soris, �sin

feinis�, wevrebisa da mxardamWerebis xmis eTerSi gaSvebis akrZalvisT-

vis. Sesabamisad, Tu �sin feinis� prezidentisgan _ jeri adamsisgan aiReb-
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dnen intervius televiziaSi an radioSi, misi saubari unda moecilebinaT

da CaenacvlebinaT romelime msaxiobis xmiT an/da subtitrebiT. Jur-

nalistebisa da teleprodiuserebis mier am miTiTebebis gasaCivrebas,

adgilobrivi kanonmdeblobis Sesabamisad, mohyva lordTa palatis gadaw-

yvetileba saqmeze brindi Sinagan saqmeTa departamentis saxelmwifo mi-

nistris winaaRmdeg.150  adgilobriv sasamarTloebSi saqmis wagebis Semdeg,

maT sarCeliT strasburgis sasamarTlos mimarTes. Tumca adamianis ufle-

baTa evropis komisiam ar miiRo maTi sasarCelo gancxadeba usafuZvlobis

gamo. komisia ar uaryofda, rom mauwyeblobaSi dawesebuli akrZalvebi

xelyofda mosarCleTa gamoxatvis Tavisuflebas, magram es akrZalvebi

dadgenili iyo kanoniT da emsaxureboda terorizmTan brZolis legi-

timur mizans. isini mcire gavlenas axdenda gadacemebis wamyvanTa Tavi-

suflebebze, terorizmis winaaRmdeg zomebis miRebis gansakuTrebuli

sirTule ki aRiarebuli iyo sasamarTlos mier. am mizezTa gamo da Sefa-

sebis masStabebis gaTvaliswinebiT, udavo iyo, rom mTavrobam ver mo-

axerxa daemtkicebina am RonisZiebebis aucilebloba demokratiuli sa-

zogadoebisTvis. saCivrebze uaris Tqmas mohyva es gadawyvetileba ir-

landiis mxridan, romelic amtkicebda, rom msgavsi samauwyeblo akrZal-

vebi am qveyanaSi ewinaaRmdegeboda me-10 muxls151.
miuxedavad imisa, rom zogierT samauwyeblo akrZalvas ar Sexebia kon-

venciasTan dakavSirebuli ganxilvebi, didi britaneTis adamianis ufle-
baTa Sesaxeb 1998 wlis aqtis Sesavali moiTxovs im principis anulirebas,
romelic lordTa palatam Camoayaliba brindis saqmesTan dakavSirebiT.
aRniSnuli saqmis mixedviT, dauSvebeli iyo administraciuli gadawyve-
tilebebis gadaqceva kanonierebis ganxilvis sagnad im safuZvliT, rom
isini konvencias ewinaaRmdegeboda. 2000 wlis 2 oqtombridan sajaro
institutebs daekisraT valdebuleba, imoqmedon konvenciaSi gaTvalis-
winebuli uflebebis Sesabamisad. nebismieri samauwyeblo akrZalva moma-
valSi unda Sefasdes adamianis uflebaTa evropis konvenciis me-10 muxlis
moTxovnebTan mimarTebaSi, raTa ganisazRvros misi kanoniereba.

mauwyeblobis xelmisawvdomoba
adamianis uflebaTa evropis konvenciis me-10 muxliT garantirebulia

150 [1991] AC 696.
151 Betty Purcell and Others v. Ireland, 1991.
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ideebisa da Sexedulebebis gavrcelebis ufleba. magram saeTero arxebis
misawvdomobas samauwyeblo kompaniebi akontroleben da Tu vinmes �ide-
ebisa da mosazrebebis gavrceleba� televiziiT an radioTi surs, man  Ta-
vad telekompaniebs unda mimarTos. sainteresoa, aregulirebs Tu ara me-
10 muxli maT mier am uflebamosilebis ganxorcielebis saSualebebs.

zogadi pasuxia �ara�. jorj haideris mier avstriis winaaRmdeg aRZrul
saqmeSi haideri avstriis winaaRmdeg152 komisiam daadgina, rom adamianis
uflebaTa evropis konvenciis me-10 muxli ar aZlevs uflebas yvela mo-
qalaqesa Tu organizacias, samauwyeblo media gamoiyenos. gamonaklis Sem-
TxvevebSi SesaZlebelia, romelime erTi politikuri partia ar dauSvan
im samauwyeblo saSualebebTan, romlebzec xeli sxvebs miuwvdebaT. am Sem-
TxvevaSic, komisiam ganacxada, rom me-10 muxlis safuZvelze ar miiReba
evropis parlamentis damoukidebeli kandidatis sasarCelo gancxadeba,
romelsac partiis politikuri gadacemis momzadebis neba ar darTes153.
komisiam aRiara, rom saeTero drois SezRudva gardauvali iyo da daad-
gina, rom im partiaTa gamosavleni sawyisi testi, romlebsac eTerSi gas-
vlis SesaZlebloba miecemodaT, SesabamisobaSi modioda me-10(2) muxlTan.
haideris saqmeSi mosarCle asaCivrebda misgan intervius aRebisas mtruli
garemos Seqmnasac ki. politikosebisgan intervius aRebasTan dakavSi-
rebiT komisiam aRniSna, rom �Tavisufali politikuri debatebis intere-
sebidan gamomdinare, Jurnalists, romelic intervius iRebs, SeuZlia,
gamoTqvas kritikuli da provokaciuli Sexedulebebic ki da ar Semo-
ifarglos neitraluri replikebis gamoyenebiT respondentis gamonaTq-
vamebze, vinaidan am ukanasknels SeuZlia, dauyovnebliv gasces pasuxi�.

SezRudvebi reklamis gaSvebaze
komerciuli gamoxatvisa da reklamis regulirebis Sesaxeb Cven dawvri-

lebiT SemdgomSi SevCerdebiT. bevri qveyana, sadac saxelmwifo samauw-
yeblo institutebi arsebobs, zRudavs reklamas komerciul arxebze. 1993
wels niderlandebidan Sesul saqmeSi mosarCle dajarimda holandiis
mauwyeblobis maregulirebeli organos mier reklamis gaSvebaze dawese-
buli SezRudvebis darRvevisTvis: man sabavSvo sainformacio progra-
maSi CarTo damatebiTi miTiTebebi ori saxis produqciis Sesaxeb154 . komi-

152 #25060/94 (1995) 83 DR 66.
153 Téte v. France, 18 February, 1987.
154 Netherlandse Omprogram Stichung v. Netherlands, 13 October, 1993.
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siam aRiara, rom es iyo �Careva� (da ara ubralod im pirobis ganxorci-
eleba, romlis Tanaxmadac, licenzirebul programas micemuli hqonda
eTerSi gasvlis nebarTva, rogorc amas mTavroba amtkicebda). komisiam
miiCnia, rom am SezRudvas hqonda legitimuri mizani _ daculi yofiliyo
sxvaTa uflebebi, kerZod ki bavSvebis ufleba, daculi yofiliyvnen say-
mawvilo satelevizio programebSi arapirdapiri reklamebis gaSvebisgan.
am SemTxvevaSi,  gadacemaSi produqciis dasaxelebis SemTxveviT CarTva,
sxva evropul qveynebTan SedarebiT,  bevrad ufro mkacrad iqna gansjili.
amitom, SesaZlebeli iyo holandieli mayureblisTvis Tavs moexviaT ni-
derlandebis gareT damzadebuli programebi, romelTa SeZena an xelaxla
gadacema niderlandebis teritoriaze ganxorcieldeboda. Sesabamisad,
mosarCle amtkicebda, rom mas dauweses diskriminaciuli SezRudvebi,
romlebic ewinaaRmdegeboda adamianis uflebaTa evropis konvenciis me-
14 muxls. komisiam es argumentic uaryo. man Tqva, rom niderlandebis
SigniT damzadebuli an gadacemuli programis pozicia ar eqvemdebare-
boda qveynis garedan Semosul gadacemebTan Sedarebas.

Sveicariidan sasamarTloSi Sevida saqme, romelic Seexeba satelevizio
reklamis gaSvebaze uaris Tqmas misi aSkara `politikuri xasiaTis~ gamo155 .
es reklama warmodgenili iyo cxovelTa dacvis erT-erTi organizaciis
mier, romelic xalxs mouwodebda, rom naklebi xorci eWamaT. reklamaSi
tyeSi myofi gareuli Rori Sedarebuli iyo industriulad gamoyvanil
saxeobasTan. es sarCeli misaRebad CaiTvala me-10 muxlis safuZvelze.
miRebul iqna aseve aRniSnuli organizaciis mier me-14 muxlis safuZvelze
warmodgenili sarCelic, romelSic igi exeboda statias, sadac miuTi-
Tebda, rom xorcis mwarmoeblebis mier warmodgenili reklamebi xalxs
mouwodebda, meti xorci eWamaT.

gazeTebis licenzireba
gaerTianebul samefoSi saukuneebis manZilze ar xdeboda presis li-

cenzireba. Tumca mainc arsebobs moTxovna yvela im gazeTis tipografe-
bisa da gamomcemlebis mimarT, romlis mflobelic ar aris kompaniebis
Sesaxeb aqtis mixedviT registrirebuli kompania, _ rom `Company House~-s
(kompaniebis saxls) yovelwliurad warudginon angariSi, dasaxelebisa da
mflobelis saxelis miTiTebiT (sagazeTo traqtati da 1881 wlis regis-
traciis aqti).

155 Verein gegen Tierfabriken v. Switzerland, 2 June, 2000.
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evropis komisiam daadgina, rom presis registraciis sistema ar ewina-
aRmdegeba konvencias, vinaidan ar arsebobs registraciaze uaris Tqmis
diskrecia (Tu moTxovnebi dakmayofilebulia) da moTxovnebic absolu-
turad formaluria. aseT pirobebSic ki SeusabamobisTvis dawesebuli
sanqcia unda akmayofilebdes adamianis uflebaTa evropis konvenciis me-
10(2) muxls.

erovnuli usafrTxoeba, uwesrigobisa

da danaSaulebis Tavidan acileba

erovnuli usafrTxoeba
imis dasadgenad, Tu rogor iyenebs sasamarTlo me-10(2) muxls mTli-

anobaSi, rodesac saqme exeba ganaCenis gamotanas wevr saxelmwifoTa mi-
marT, romlebic daJinebiT amtkicebdnen, rom maT mier wamowyebuli qmede-
bebi miznad isaxavda `erovnuli usafrTxoebis, teritoriuli mTliano-
bisa da sazogadoebrivi wesrigis dacvas~, evrosasamarTlo mravali faq-
tis gulmodgine analizs da Sejerebas Seudga. me-10 muxlTan SeTavseba-
dobis mxriv evrosasamarTlom Seamowma orgvari SezRudva: erTi mxriv,
SezRudvebi publikaciamde da gavrcelebamde, meore mxriv, publikaciis
Semdeg dakisrebuli sanqciebi.156  evrosasamarTlom 1991 wlis sasamarTlo
saqmeebSi wignis _ `jaSuSTa Sempyrobi~157  garSemo Seiswavla sakiTxi pub-
likaciebis gamoqveynebis amkrZalavi sasamarTlo brZanebulebebis Sesa-
xeb. ingliselma mosamarTleebma gamosces sasamarTlo akrZalvebi im miz-
niT, rom gazeTebSi ar moxvedriliyo nawyvetebi britaneTis sadazvervo
samsaxuris gadamdgari oficris memuarebis wignidan, romelic Seicavda
am samsaxuris dadanaSaulebas ukanono saqmianobaSi. miuxedavad imisa, rom
wigni ukve gamoqveynebuli iyo SeerTebul StatebSi, sasamarTlo akrZal-
vebi ZalaSi rCeboda. evrosasamarTlom uari Tqva, gaekeTebina katego-
riuli gancxadeba imis Taobaze, rom wina, publikaciamde gamocemuli
brZaneba wignis gamoqveynebis akrZalvis Sesaxeb me-10 muxlis darRvevas

156 im saqmeTa garda, romlebic am nawilSia ganxiluli, 1999 w ivlisSi

evrosasamarTlom damatebiT erTian warmoebaSi gaerTianebul 13 saqmeze

gamoitana ganaCeni, romelSic sisxlis samarTlebriv sasjels TurqeTi

safuZvlad udebda erovnuli usafrTxoebisa da sazogadoebrivi wesrigis dacvas.
157 `obzerveri~ da `gardiani~ gaerTianebuli samefos winaaRmdeg.
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warmoadgenda. magram man aseve aRniSna, rom `winaswari akrZalvebi~ Tavis
TavSi moicavs iseT potenciur safrTxes, rom evrosasamarTlom isini gan-
sakuTrebuli gulmodginebiT unda gaanalizos.

`jaSuSTa Sempyrobis~ saqmeSi sasamarTlom daadgina, rom SeerTebul
StatebSi wignis gamoqveynebamde xelisufleba moqmedebda sakuTari disk-
reciis Tavisuflebis farglebSi; magram wignis publikaciis Semdeg aseTi
zomebis miRebis saWiroeba gaqra. Sesabamisad, sasamarTlo brZanebule-
bebis ZalaSi datovebam TavisTavad gamoiwvia me-10 muxlis darRveva.

analogiuri situacia Seiqmna saqmeSi `Bluf!~, romelSic holandiis xe-
lisuflebam brZana, konfiskacia moexdinaT da egzemplarebidan amoeRoT
holandiis uSiSroebis samsaxuris Sesaxeb gamoqveynebuli angariSi. iseve,
rogorc wina SemTxvevaSi, sadavo informacia sazogadoebisTvis ukve
xelmisawvdomi iyo da amitom evrosasamarTlom daadgina, rom misi gamo-
aSkaravebis Tavidan acileba ar akmayofilebda me-10 (2) muxlis moTxov-
nebs `aucileblobis~ Sesaxeb.158

msgavsi sakiTxebis erToblioba warmoiqmneba, agreTve, qveynis Seiara-
Rebul ZalebSi disciplinisa da sabrZolo suliskveTebis Sesaxeb sakiTxis
ganxilvisas. saqmeSi gubi avstriis Tavdacvis ministrma uari ganacxada,
SeiaraRebuli Zalebis jariskacTa Soris gaevrcelebina erT-erTi Jur-
nali, radgan masSi qveyndeboda saCivrebi jarSi arsebul pirobebze. Jur-
nali mouwodebda jariskacebs, sakuTari ufrosebis mimarT aReZraT sisx-
lis samarTlis saqmeebi. TumcaRa, evrosasamarTlom CaTvala, rom miuxe-
davad aSkara polemikuri tonisa, publikacias ar gadaulaxavs dasaSvebi
zRvari, ramdenadac is warmoadgenda sadiskusio forums, romlis mimar-
Tac demokratiuli saxelmwifos SeiaraRebul ZalebSi meti moTmineba un-
da gamoeCinaT.

uwesrigobisa da danaSaulis Tavidan acileba

(waqezebisa da siZulvilis gaRvivebis CaTvliT)

sasamarTlos mier boloxans gamotanil ganaCenebSi arcTu mcire ad-

gili uWiravs saqmeebs, romlebSic sasamarTlo axdenda Sefasebas, Tu ra

balansi SeiZleba arsebobdes, erTi mxriv, gamoxatvis Tavisuflebasa da,

meore mxriv, areulobebis an danaSaulis Tavidan acilebis legitimur

158 ix. Vereniging weekblad Bluf! holandiis winaaRmdeg. kari II, Tavi II, gv. 306.
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mizans Soris. mraval msgavs saqmeSi erovnulma sasamarTlo sistemebma

momCivnebi daadanaSaules iseTi gancxadebebis gamoqveynebis an mauwyeb-

lobisaTvis, romlebic ganimarta, rogorc Zaladobisaken waqezeba da /an

siZulvilis gamoxatva. saerTo wesidan gamomdinare, SeiZleba iTqvas, rom

aseT saqmeebSi sasamarTlos, Cveulebriv, me-10 muxlis darRvevis ganaCeni

gamohqonda, miuxedavad imisa, rom mravali gamosvla marTlac Seicavda

muqaris sityvebs (es ar exeba SemTxvevebs, sadac aSkaraa mowodeba Zala-

dobisaken).

konvenciis me-10 muxlTan dakavSirebuli saqmeebisadmi Tavisi zogadi

midgomebis Sesabamisad, sasamarTlo, rogorc wesi, am saqmeebs faqtebis

skurpulozurad Seswavlis safuZvelze ganixilavda.

me-10 muxlis moqmedebis sferodan sasamarTlo kategoriulad ar ga-

moricxavda muqaris Semcvel gamonaTqvamebs da msgavs gamonaTqvamebze

dawesebul SezRudvebs aramarTebul miznad ar miiCnevda.159  magaliTad,

1999 w. 8 ivliss sasamarTlos didma palatam gamoitana ganaCeni 13 saCivris

Taobaze TurqeTis winaaRmdeg, romelTagan 11-Si darRveva daadgina. yve-

la aRZruli saqme exeboda sisxlis samarTlebriv devnas sxvadasxva for-

mis gamonaTqvamebis gavrcelebisaTvis, romlebic TurqeTis mTavrobam

Zalmomreobisken waqezebad CaTvala. TiToeul saqmeSi evrosasamarTlom

daadgina, rom msjavrdeba ganmcxadeblis uflebaSi `Carevis~ tolfasi

iyo _ Tavisuflad gamoexata azri,  magram `Careva~ `kanoniT gaTvaliswi-

nebuli~ iyo da Seesabameboda kanonier mizans, Tanaxmad me-10 (2) muxlisa.

amitom TiToeul am sasamarTlo saqmeSi gadamwyveti mniSvneloba eniWe-

boda sakiTxs: warmoadgenda Tu ara Careva aucileblobas demokratiul

sazogadoebaSi. amitom, am sakiTxebze ganaCenis gamotanisas sasamarTlom

guldasmiT gaanaliza gancxadebebis SinaarsSi daculi sityvieri formu-

lirebac, konteqstic, romelSic gakeTda gancxadeba da braldebulis mi-

marT gatarebuli sanqciebis xasiaTic.

saqmeebi seilani TurqeTis winaaRmdeg da sureki I TvalnaTliv gamo-

xatavs sasamarTlos midgomas da gviCvenebs, ra didi mniSvneloba eniWeba

sakiTxs, SesaZlebelia Tu ara, ganvmartoT publikacia, rogorc Zalmom-

reobisken waqezeba. saqmeSi seilani ganmcxadebelma (momCivanma) dawera

statia, Semdegi saTauriT: `movida dro, Cveni sityva vuTxraT muSebs _

159 me-10 muxlis dacvis sferodan sasamarTlom kategoriulad gamoricxa

rasistuli gamonaTqvamebi jersildis saqmeSi.
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xval Zalian gvian iqneba~. aRniSnuli statia gamoqveynda da avtori Tur-

qeTis sisxlis samarTlis kodeqsis 312-e muxliT gaasamarTles, mtrobisa

da siZulvilis gaRvivebisTvis, eTnikuri warmomavlobis, religiuri

mrwamsis an sazogadoebrivi klasis kuTvnilebis niSniT. mas fulad jari-

masTan erTad miusajes patimroba 1 wliTa da 8 TviT. evrosasamarTlom

aRniSna, rom sadavo araferi iyo: momCivanis gasamarTleba misi statiis

gamoqveynebis gamo iTvleboda `Carevad~ me-10 muxlis Tanaxmad, da aseTi

`Careva~ kanoniT iyo gaTvaliswinebuli. rac Seexeba sakiTxs, isaxavda Tu

ara aRniSnuli Careva legitimur mizans, TurqeTis gancxadebiT, aseTi

mizani iyo erovnuli usafrTxoebis dacva, areulobebis Tavidan acileba

da teritoriuli mTlianobis dacva me-10 (2) muxlis moTxovnebis Tanaxmad.

magram evrosasamarTlom es pozicia avtomaturad ar gaiziara. amis nacv-

lad, sasamarTlom Seiswavla garemoeba, romelSic moxda msjavrdeba da

es garemoebebi Semdegnairad Seafasa: `situaciis ukiduresi aramdgradoba

da usafrTxoebis uzrunvelyofa TurqeTis samxreT-aRmosavleTSi~, sa-

dac separatistuli moZraoba Zalmomreobas mimarTavda. am faqtobrivi

garemoebis safuZvelze sasamarTlom gadawyvita, rom momCivanis msjavr-

deba me-10(2) muxlSi CamoTvlil miznebs isaxavda.
160

sakvanZo sakiTxis _ �aucilebeli demokratiul sazogadoebaSi� _ gan-

sazRvrisas ki sasamarTlom aRniSna, rom statias politikuri gamosvlis

forma hqonda. sasamarTlom kidev erTxel gaimeora mis mier xSirad mox-

seniebuli principi, rom `konvenciis me-10 (2) muxli TiTqmis ar iZleva

saSualebas gamoxatvis SesazRudad politikuri diskusiebis sferoSi an

sazogadoebrivad mniSvnelovani sakiTxebis ganxilvisas� da rom `kritikis

dasaSvebi farglebi ufro farToa xelisuflebis mimarT, vidre kerZo

pirebis an, Tundac, politikosebis.~ amave dros, sasamarTlom aRniSna,

rom statia `muqaris~ stilSi iyo dawerili da rom xelisuflebas `sazo-

gadoebrivi wesrigis garantiis saxiT~ SeuZlia, miiRos sisxlis samarTlis

zomebi, romlebic  gamonaTqvamebis adekvaturi unda iyos da ar unda

warmoadgendes  gadaWarbebul reaqcias~.

sasamarTlos winaSe wamoiWra problematuri sakiTxi _ Tu ramdenad

SeiZleba CaiTvalos sadavo gancxadebebi `siZulvilis gaRvivebad kerZo

piris, saxelmwifo moxelis an mosaxleobis nawilis mimarT~. dadebiTi

pasuxis SemTxvevaSi, xelisufleba sargeblobs diskreciis didi Tavisuf-

160 Seylan v. Turkey, 8 July, 1999.
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lebiT azris gamoxatvis TavisuflebaSi Carevis aucileblobis Sefasebis

dros~, magram mocemuli saqmis faqtobrivi garemoebebis Seswavlis Semdeg

evrosasamarTlo mivida daskvnamde, rom miuxedavad muqaris Semcvelo-

bisa, statia ar mouwodebda Zalmomreobisaken. am mosazrebis gaTvalis-

winebiT, sasamarTlom daadgina, rom momCivanze dakisrebuli sasjelis

xasiaTsa da simkacres mivyavarT Carevamde, romelic ar Seesabameba dasa-

xul mizans da amitom me-10 muxlis darRvevas warmoadgens.

seilanis saqmisagan gansxvavebiT, surek-is161  saqmeSi sasamarTlom

daadgina, rom TurqeTis mTavrobis mier Jurnalis mflobelis msjavrdeba

mkiTxvelis ori werilis gamoqveynebis gamo, ar warmoadgenda me-10 muxlis

darRvevas. werilis avtorebi sakmaod mkacri gamonaTqvamebiT `amkobdnen~

xelisuflebis qmedebas TurqeTis samxreT-aRmosavleTSi da brals sdebdnen

mas damoukideblobisa da TavisuflebisaTvis qurTi mosaxleobis brZo-

lis sastik CaxSobaSi _ `xocva-JletaSi~, `mxecobasa~ da `sisxlisRvraSi~.

sasamarTlos azriT, sadavo werilebi warmoadgens mowodebas sisxliani

SurisZiebisaken. ufro metic, unda aRiniSnos, rom werilebi gamoqveynda

TurqeTis samxreT-aRmosavleTSi, sadac daaxloebiT 1985 wlidan ar

wydeboda seriozuli sazogadoebrivi areulobebi uSiSroebis Zalebsa

da qurTuli muSaTa partiis wevrebs Soris, ramac gamoiwvia xalxis masob-

rivi Jleta da teritoriis umetes nawilSi sagangebo mdgomareobis Semo-

Reba (...). am konteqstSi werilebis Sinaarsi unda CaiTvalos regionSi Za-

ladobis Semdgomi eskalaciis gamomwvevad _ Rrma da iracionaluri si-

Zulvilis danergvis gziT im pirebis mimarT, romelTac pasuxismgebloba

ekisrebaT aRniSnul mxecobebze. marTlac, werilebis gacnobis Semdeg

mkiTxvels rCeba STabeWdileba, rom agresoris mimarT Zaladobis gamo-

yeneba Tavdacvis aucilebelsa da gamarTlebul zomas warmoadgens.

saWiroa agreTve aRiniSnos, rom werilSi, saTauriT `es Cveni Secdo-

maa~, identificirebuli arian konkretuli pirebi, romelTa mimarTac

siZulvili Rvivdeba, rac aRniSnul pirebs ayenebs fizikuri angariSswo-

rebis saSiSroebis winaSe. swored am Tvalsazrisidan gamomdinare, sasamar-

Tlom miiCnia, rom momCivanis msjavrdebis mxardasaWerad xelisuflebis

mier warmodgenili argumentebi, saxelmwifos teritoriuli mTlianobis

rRvevis Taobaze, warmoadgens rogorc adekvatur, aseve sakmaris safuZ-

vels imisaTvis, rom saxelmwifo Caerios momCivanis gamoxatvis Tavisuf-

161 ix. kari II, Tavi II, gv. 317.
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lebaSi. sasamarTlom kidev erTxel aRniSna, rom saxelmwifos Carevis sa-

fuZvlad ar kmara mxolod is faqti, rom `informacia~ an `ideebi~ Se-

uracxmyofeli, Sokismomgvreli an SemaSfoTebelia. arsebul saqmeSi davis

sagania siZulvilis gaRviveba da ZalmomreobisTvis waqezeba. terorizmis

Tavidan acilebis Sesaxeb TurqeTis kanonebis Sesabamisad, Jurnalis mflo-

beli damnaSaved cnes saxelmwifos erTianobis winaaRmdeg propagandis-

tuli gamonaTqvamebis gavrcelebaSi da mas fuladi jarimis gadaxda da-

akisres. braldebas safuZvlad daedo Turqi mosamarTlis daskvna imis

Taobaze, rom werilebi Seicavda TurqeTis saxelmwifos teritoriuli

mTlianobis winaaRmdeg mimarTul sityvebs. magaliTad, publikaciaSi

TurqeTis samxreT-aRmosavleT raionebi damoukidebel saxelmwifod iwo-

deboda, xolo qurTuli muSaTa partiis saqmianoba _ erovnul-ganmaTa-

visuflebel moZraobad. �Carevis� Sefasebisas am saqmeSi evrosasamarT-

lom, upirveles yovlisa, Camoayaliba Tavisi Sexeduleba masmediis `um-

niSvnelovanes rolze~ `politikuri demokratiis saTanadod funqcioni-

rebis uzrunvelsayofad� da kidev erTxel xazgasmiT aRniSna, rom me-10

(2) muxli TiTqmis ar tovebs saSualebas, SeizRudos gamoxatva politi-

kuri diskusiebis sferoSi, an sazogadoebrivad saintereso sakiTxebis

ganxilvis dros. sasamarTlom aRniSna, rom saWiroa gansakuTrebuli yu-

radReba mieqces werilebSi gamoyenebul sityvebs da komentarebs.162  man

mxedvelobaSi miiRo, agreTve, terorizmis Tavidan acilebasTan dakavSi-

rebuli problemebi da daadgina:

`saxezea aSkara ganzraxva, cili daswamon konfliqtis meore mxares

iseTi iarliyebis miwebebis gziT, rogoricaa, magaliTad, `TurqeTis fa-

Sisturi jari~, `Turqi mkvlelebis banda~ da `imperializmis daqirave-

buli mkvlelebi.~

`Carevis� marTlzomierebis Sefasebisas, iseve rogorc �seilanis� saq-

meSi, evrosasamarTlom mxedvelobaSi miiRo sasjelis xasiaTi da simkacre.

mocemul SemTxvevaSi, momCivans mxolod `Zalze mokrZalebuli jarima�

162 sasamarTlom ar gaiziara gamomcemlis argumenti, rom Tavad igi ar eTanxmeboda

werilebSi gamoTqmul Sexedulebebs. sasamarTlom ganacxada: `miuxedavad amisa,

man am werilis avtorebs asparezi dauTmo Zalmomreobisa da siZulvilis

gasaCaReblad. sasamarTlo ar Rebulobs mis argumentebs sisxlis samarTlis

pasuxismgeblobisgan gaTavisuflebis Sesaxeb, imis gaTvaliswinebiT, rom

JurnalistTan mas mxolod komerciuli urTierToba aqvs. is iyo Jurnalis

mflobeli da saSualeba hqonda, moexdina saredaqcio xazis formireba~.

gamoxatvis Tavisufleba evropaSi
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ekisreboda, romlis moculobac TurqeTis mTavrobam mogvianebiT gaana-

xevra. amitom, am faqtorma, diskreciis farTo TavisuflebasTan erTad,

siZulvilisa da Zalmomreobis gaRvivebis mowodebis safuZvelze, sasamar-

Tlo miiyvana im daskvnamde, rom me-10 muxlis darRvevas adgili ar hqonia.

sasamarTlom analogiurad gaanaliza faqtebi me-10 muxlis darRve-

vasTan dakavSirebul saqmeSi jersildi daniis winaaRmdeg. mocemuli saqme

aRiZra Jurnalistis teleintervius translaciis Semdeg rasistuli jgu-

fis sam wevrTan, romlebic Seuracxmyofel da damamcirebel SeniSvnebs

avrcelebdnen emigrantebisa da eTnikuri jgufebis mimarT. Jurnalisti

amtkicebda, rom misi gasamarTleba da ganaCenis gamotana rasistuli Se-

niSvnebis gavrcelebis xelis SewyobisTvis da waqezebisTvis _ me-10 muxlis

darRvevas warmoadgenda. daniis xelisuflebam aRiara, rom me-10 muxli

esadageba gansaxilvel programas, magram moiTxova: evrosasamarTlos ise

ar ganemarta me-10 muxli, rom SezRuduliyo rasobrivi diskriminaciisa-

gan sazogadoebis dacvis ufleba. miT umetes, rom es ufleba sxva saerTa-

Soriso dokumentebiT aris garantirebuli.

evrosasamarTlom daaskvna, rom erovnuli mTavrobis mier Jurnalis-

tisTvis gamotanili ganaCeni ar Seesabameboda rasistuli Sexedulebebis

propagandis Tavidan acilebis marTlzomier mizans. saqmeSi `jersildi~

evrosasamarTlom Seafasa is manera, romliTac momzadebuli iyo satele-

vizio siuJeti, misi Sinaarsi, konteqsti da satelevizio programis miz-

nebi. sasamarTlos SefasebaSi mniSvnelovani iyo mosazreba, rom siuJeti,

romelzec vsaubrobT _ mTlianobaSi da obieqturad _ rasistuli Sexe-

dulebebis da ideebis propagandas xels ar uwyobda. am saqmis gansxvave-

buli niSani iyo is, rom momCivani ara marto Tavad ar akeTebda miuRebel

gancxadebebs, aramed gaemijna kidec mis respondentebs da aseve sakadrisi

pasuxi gasca zogierTi maTganis rasistul gancxadebebs.

uxamsoba da mkrexeloba

aRsaniSnavia, rom evrokonvenciis 10-e muxlis I I  punqti, romelic sit-

yvisa da gamoxatvis Tavisuflebis SezRudvis legitimur miznebs awesebs,

icavs moralur normebsac. es niSnavs, rom moralis dasacavad evrokonven-

ciis wevri saxelmwifoebi uflebamosili arian, Caerion gamoxatvis Tavi-

suflebaSi, Tu, ra Tqma unda, arsebobs amgvari Carevis ganxorcielebi-
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saTvis aucilebeli danarCeni ori elementi (SezRudva gaTvaliswinebulia

kanoniT, SezRudvis ganxorcieleba aucilebelia demokratiul sazoga-

doebaSi moralis dasacavad). principSi, amgvar SemTxvevebSi sasamarTlo

erovnul xelisuflebas utovebs farTo diskreciul uflebamosilebas,

rac ganpirobebulia TiToeul wevr saxelmwifoSi an, Tundac, mis gansx-

vavebul regionebSi arsebuli `moralis~ specifikurobiT. evrokonven-

ciis wevri saxelmwifoebis sasamarTloebi valdebulni arian, iseT mgrZno-

biare sferoSic ki, rogoricaa morali, ar dauSvan sityvis Tavisuflebis

zogadi an/da mudmivi SezRudva. erovnul sasamarTloebs miTiTebuli

aqvT proporciulobis principis dacva: sityvis Tavisuflebis SezRudva

mniSvnelovania, Tu saqme exeba bavSvebs an axalgazrdebs. SezRudva aseve

dasaSvebia, Tu damtkicdeba, rom is aucilebelia `amoraluri� zegavlenis

Tavidan asacileblad.

aRsaniSnavia, rom evrosasamarTlos iurisprudenciaSi moralisa da

uxamsobis erTmaneTTan dapirispirebis erT-erT yvelaze mniSvnelovan

wyaros warmoadgens saqme miuleri Sveicariis winaaRmdeg. am saqmeSi Sve-

icariis mier sityvis TavisuflebaSi ganxorcielebuli Careva sasamarT-

lom miiCnia gonivrulad da `saWirod demokratiul saxelmwifoSi moralis

dasacavad~. Tanamedrove xelovnebis gamofenaze batonma miulerma gamo-

itana Tavisi mozrdili naxati, romelzec asaxuli iyo sodomuri scenebi,

zoofilia da homoseqsualizmi. gamofena asakis SeuzRudavad da ufasod

iyo xelmisawvdomi farTo publikisaTvis. Sveicariis sasamarTloebma,

uxamsi publikaciebis amkrZalavi kanonismieri debulebis safuZvelze, da-

ajarimes batoni miuleri da gamofenis organizatorebi. naxatebi daaya-

daRes da Sesanaxad gadagzavnes xelovnebis muzeumSi. Tumca mogvianebiT

es naxatebi baton miulers mainc daubrunes, rasac mohyva misi da gamofenis

organizatorebis Civili komisiaSi. maT ganacxades, rom dajarimebiT, iseve,

rogorc dayadaRebiT, dairRva maTi sityvis Tavisufleba.

imis dasadgenad, iyo Tu ara sityvis TavisuflebaSi Careva `aucilebe-

li demokratiul sazogadoebaSi~, sasamarTlo Seexo moralis erTiani

koncefciis ararsebobas wevri saxelmwifoebis teritoriaze. sasamarT-

lom miiCnia, rom erovnuli sasamarTloebi `moralis~ sakiTxis gadawyve-

tis dros gacilebiT ukeTes mdgomareobaSi imyofebian, vidre saerTaSo-

riso mosamarTleebi, radgan erovnul mosamarTles pirdapiri Sexeba aqvs

maTi qveynis realobasTan. sasamarTlom aseve ganacxada, rom: `naxatebi

uxeSad gamoxatavdnen seqsualur urTierTobas, kerZod, adamianebsa da

gamoxatvis Tavisufleba evropaSi
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cxovelebs Soris... mTel sazogadoebas hqonda Tavisufali daswrebis sa-

Sualeba, radgan organizatorebma ar gaiTvaliswines asakobrivi an finan-

suri SezRudva. naxatebi gamofenaze gamotanili iyo SeuzRudavad, mTeli

sazogadoebis winaSe~.

sasamarTlom miiCnia, rom erovnuli mosamarTleebis mosazreba naxate-

bis mavne seqsualuri zegavlenis Sesaxeb gonivruli iyo. sasamarTlom

gadawyvita, rom erovnul xelisuflebas hqonda kanonieri ufleba, raTa

`moralis~ dacvis `aucilebel~ zomad jarimis dakisreba mieCnia. sasamar-

Tlom gadawyvita, rom naxatebis dayadaReba aseve `aucilebeli~ iyo, raTa

Sewyvetiliyo maTi sajaro demonstrireba. rodesac sasamarTlom es uka-

naskneli gadawyvetileba miiRo, iqve aRniSna, rom mxatvars nebismier dros

SeeZlo, naxatis dabruneba moeTxova, radgan yadaRa droebiTi iyo.

�Sinagani rwmenis� sakiTxebis dacvisTvis gamiznuli Carevebis  Sefase-

bisas, adamianis uflebaTa evropis sasamarTlom, zogadad, ufro frTxili

midgoma airCia, vidre sajaro interesis mqone movlenebTan dakavSirebul

politikur gamosvlebsa da debatebTan mimarTebaSi, mianiWa ra xelSemkv-

rel mxareebs Sefasebis meti diskrecia. evropis sasamarTlos ganmarte-

biT, erovnuli xelisuflebisadmi aseTi didi ndobis gamocxadeba ganpi-

robebulia im garemoebiT, rom zneobrivi Rirebulebebisa da religiuri

mrwamsis dacvis sferoSi, romelsac safrTxe emuqreba, �erTiani evropuli

midgoma� ar aris Camoyalibebuli.

sasamarTlosTvis gansakuTrebiT sayuradReboa, warmoadgens Tu ara pi-

rovnebis religiuri mrwamsis dacvisken mimarTuli Carevebi legitimur

mizans, me-10(2) muxlis Sesabamisad. miuxedavad imisa, rom me-10(2) muxli

aSkarad miuTiTebs `zneobrivi Rirebulebebis~ dacvaze, masSi ar gvxvdeba

Sesabamisi teqstualuri miTiTeba imaze, Tu ra saxis interesia daculi mkre-

xelobis winaaRmdeg mimarTuli kanonmdeblobiT. or saqmeze, romelic

Seexeboda filmSi religiuri rwmenis Seuracxmyofelad miCneuli masalebis

gamoyenebisTvis xelis SeSlas, adamianis uflebaTa evropis sasamarTlom

ganmarta, rom aseTi damcavi mizani legitimuria da Seesabameba `sxvaTa

uflebebis~ dacvis farglebs, romlebic gaTvaliswinebulia me-10 (2) muxliT.

amasTan dakavSirebiT, sasamarTlom miuTiTa religiis Tavisuflebis dacvis

meqanizmebze, romlebic mocemulia konvenciis me-9 muxlSi.

am sferoSi adamianis uflebaTa evropis sasamarTlos praqtikas Sem-

degi Taviseburebebi axasiaTebs:

1. zneobrivi Rirebulebebis dacva, gansakuTrebiT maSin, rodesac misi
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mizania bavSvebis dacva, da pirovnebis religiuri rwmenis dacva warmo-

adgens legitimur mizans, me-10 (2) muxlis mixedviT.

2. imisaTvis, rom ganisazRvros, aris Tu ara `demokratiuli sazogado-

ebisTvis aucilebeli~ romelime konkretuli Careva, adamianis uflebaTa

evropis sasamarTlo erovnul xelisuflebas aniWebs Sefasebis diskre-

cias, rodesac  sadavo gamoxatva ukavSirdeba `Sinagani rwmenis~ sakiTxebs

da ar Sedis sajaro interesis mqone movlenebis Sesaxeb politikuri ga-

moxatvisa da debatebis sferoSi.

gamoxatvis Tavisufleba evropaSi
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evropis adamianis uflebaTa sasamarTlom ganixila mravali saqme, ro-

melic exeboda Jurnalistebis mier sasamarTlo procesebis gaSuqebasa

da maT komentirebas. am saqmeebSi me-10 muxlis me-2 punqtiT gaTvaliswi-

nebuli Careva gulisxmobs iseT kanonier miznebs, rogoricaa `marTlmsa-

julebis miukerZoeblobisa da avtoritetis SenarCuneba~. Tumca, amasTan

erTad, rig SemTxvevebSi wevr saxelmwifos kanonier mizans warmoadgenda

aseve konkretuli sasamarTlo moxeleebis reputaciis dacva. sasamarTlo

aRniSnul saqmeebs mravalmxriv konteqstSi ganixilavs: sasworis erT mxa-

res aris masobrivi informaciis saSualebebis uflebebi da movaleobebi

_ moaxdinon sazogadoebis informireba marTlmsajulebis sistemis funq-

cionirebis Sesaxeb da meore mxares _ sasamarTlosa da marTlmsajule-

bis organoebis mimarT sazogadoebrivi ndobis SenarCunebis aucileblo-

ba. aRniSnuli Sexeduleba yvelaze mkafiod Camoyalibda saqmeSi prageri

da oberSliki:

`samarTlebriv saxelmwifoSi presis gansakuTrebuli mniSvneloba, ra

Tqma unda, moicavs ideebisa da informaciis gavrcelebas marTlmsaju-
lebis sistemis funqcionirebis Sesaxeb _ im saxelmwifo institutis Se-

saxeb, romlis arseboba sasicocxlod aucilebelia nebismieri demokra-
tiuli sazogadoebisaTvis. presa erT-erTi is instrumentia, romlis

meSveobiTac politikosebsa da sazogadoebas SeuZliaT darwmundnen, rom
mosamarTleebi asruleben sakuTar movaleobebs TavianTi uflebamosi-

lebis processa da farglebSi.�
marTlmsajuleba samarTlebriv saxelmwifoSi ZiriTadi faseulobebis

marTlmsajuleba

da media
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dacvis saSualebaa; amitom, is unda sargeblobdes sazogadoebrivi ndo-

biT, raTa Tavisi movaleobebi warmatebiT Seasrulos. Sesabamisad, auci-
lebelia marTlmsajulebis mimarT ndobis dacva usafuZvlo Tavdasxme-

bisagan, gansakuTrebiT imis gaTvaliswinebiT, rom mosamarTleebs SezRu-
duli aqvT ufleba, komentari gaakeTon marTlmsajulebis sakiTxebze da

Sesabamisad, saTanadod upasuxon kritikas.
am garemoebebis miuxedavad, sasamarTlom gadaWriT Tqva uari, Camoeya-

libebina raime kategoriuli wesebi, romlebic raimenairad SezRudavda
sasamarTlo procesebis Sesaxeb komentarebisa da informaciis gavrce-

lebas. amasTanave, sasamarTlom miuTiTa, rom `mosamarTleebs ar SeuZ-
liaT saqmianoba izolirebulad~ da  rom me-10 muxlis  me-2 punqtis me-2

winadadeba marTlmsajulebis miukerZoeblobisa da avtoritetis SenarCu-
nebis Taobaze `ar aZlevs saxelmwifoebs uflebas, raime formiT SezRudon

sasamarTlo ganxilvaSi myofi sakiTxebis Sesaxeb sazogadoebrivi disku-
sia~. masobrivi informaciis saSualebebis mier sasamarTlo procesebis

Sesaxeb sakiTxebis winaswari da imavdrouli ganxilva xels uwyobs sasa-
marTlo procesis sajaroobas da srul SesabamisobaSia konvenciis me-6

muxlis I punqtTan, romelic awesebs saqmis sajaro ganxilvis princips.
amavdroulad, evropis adamianis uflebaTa sasamarTlom miuTiTa, rom

Jurnalistebi mxolod acnobiereben me-6 muxlis I punqtiT gaTvaliswine-
bul garantiebs, romlebic ukavSirdeba samarTliani sasamarTlo ganxil-

vis uflebas da imas, rom maT mier sakiTxis gaSuqebam ar unda miayenos
ziani braldebulis garantirebul uflebas samarTlian sasamarTloze.

me-10 muxlTan winaaRmdegobaSi myofi aRniSnuli interesi, SesaZlebelia,
daiyos sam farTo kategoriad: I. samarTliani sasamarTlo ganxilvis uf-

leba; I I . samoqalaqo saqmeebze sakiTxebis winasasamarTlo ganxilva; I I I .
marTlmsajulebis avtoritetis SenarCuneba, rac ukavSirdeba sasamarT-

los an sasamarTlos calkeuli moxeleebis intensiur kritikas.

komentarebis an informaciis gavrceleba

sasamarTlos gansaxilveli sakiTxebis Sesaxeb

unda vTqvaT, rom sasamarTlo sistemasa da presas Soris dapirispire-

bis ZiriTadi mizezi aris Semdegi _ sasamarTlo xelisufleba SiSobs `me-

gamoxatvis Tavisufleba evropaSi
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diis mier ganxorcielebuli marTlmsajulebis~ gamo. kerZod, sasamarT-

lo xelisufleba eWvs gamoTqvams, rom sainformacio saSualebebis mier

procesebis calkeuli aspeqtebis gaSuqebam SesaZloa, ziani miayenos sis-

xlis an samoqalaqo saqmeebSi gadawyvetilebis miRebis process.

aRsaniSnavia, rom mas Semdeg, rac evrosasamarTlom ganixila `sandi taim-

sis~ (#1) saqme (evrosasamarTlos ganxiluli aqvs aseve sxva saqme, sadac `san-

di taimsi~ momCivans warmoadgenda, xolo didi britaneTi mopasuxes), mTav-

robam sagazeTo statiis gamoqveynebis akrZalvis Sesaxeb sasamarTlo brZa-

neba gaamarTla marTlmsajulebis da miukerZoeblobis dacviT da sasamarT-

lo Tanamdebobis pirebisadmi ndobis SenarCunebis mizniT.

 gazeTma evrosasamarTlos mimarTa da ganacxada, rom gamoqveynebis

akrZalviT misi sityvis Tavisufleba dairRva. mTavrobam akrZalva gaamar-

Tla `marTlmsajulebis damoukideblobisa da avtoritetis� SenarCunebis

uzrunvelyofiT. sasamarTlom es mizezi kanonierad miiCnia da amis Semdeg

Seudga `aucileblobis� faqtoris garkvevas. sasamarTlom ganxilva da-

iwyo imis SexsenebiT, rom `sityvis Tavisufleba warmoadgens demokrati-

uli sazogadoebis erT-erT mniSvnelovan monapovars� da is esadageba ara

marto iseT informacias, romlis miReba sasiamovnoa, an Sefasebulia, ro-

gorc uwyinari Tu indiferenciulobis matarebeli, aramed iseTsac, ro-

melic Seuracxyofs, Soks hgvris, an aforiaqebs saxelmwifos Tu mosax-

leobis romelime seqtors.

`es principebi Tanabrad Seesabameba marTlmsajulebis administrire-

bis im sferos, romelic zogadad sazogadoebis interesebs emsaxureba da

saqmeSi Caxeduli xalxisagan TanamSromlobas moiTxovs. es aris im faqtis

aRiareba, rom sasamarTloebs vakuumSi moqmedeba ar SeuZliaT. ufro

metic, vidre ar gadaabijebs marTlmsajulebis administrirebisaTvis da-

wesebul sazRvrebs, manam masmedia valdebulia, gaavrcelos is informa-

cia da ideebi, romlebic ganixileba sasamarTloze an sajaro interesebis

matarebel sxva sferoebSi. aramarto masmedias aqvs informaciisa da

azrebis gavrcelebis valdebuleba: xalxsac aqvs ufleba, miiRos isini�.

interesTa dabalansebisas sasamarTlom daaskvna, rom gazeTis winaaR-

mdeg miRebuli brZaneba `ar exmianeboda im Zlier socialur moTxovnas,

romelic balanss moaxdenda sityvis Tavisuflebis sasargeblod...  es Sez-

Rudvebi mowmobs, rom is ar warmoadgenda kanonieri miznis proporciuls,

ese igi, ar iyo aucilebeli demokratiul sazogadoebaSi marTlmsaju-

lebis avtoritetis SesanarCuneblad�.
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samarTliani sasamarTlo ganxilvis dacva

rac Seexeba sisxlis samarTalwarmoebas, sasamarTlo mivida daskvnam-

de, rom mediis mier amgvari saqmeebis gaSuqebam SesaZlebelia daarRvios

konvenciiT gaTvaliswinebuli meore ufleba _ me-6 muxlis I punqtSi fo-

rmulirebuli sasamarTlo garantia samarTlian sasamarTlo ganxilvaze.

`lormis~ saqmeSi evropis adamianis uflebaTa dacvis sasamarTlom daad-

gina, rom garkveuli garemoebebis arsebobisas, aRniSnulma garantiam,

SesaZloa, gadaswonos gamoxatvis Tavisufleba.

gamoxatvis TavisuflebaSi ganxorcielebuli sxva Carevebi,

romlebic aucilebelia marTlmsajulebis interesebisaTvis

mraval sxva saqmesTan erTad, evropis adamianis uflebaTa sasamar-

Tlom gamoitana gadawyvetileba, sadac ganacxada, rom marTlmsajulebis

interesebis ganxorcielebis mizniT momxdari Careva me-10 muxliT gaT-

valiswinebul TavisuflebaSi _ konvenciis darRveva iyo. aseT SemTxve-

vebSi erTmaneTis sapirwoned evrokonvenciiT gansazRvruli ori sxvadas-

xva interesi ki ar idga, aramed sakiTxebi, romlebic mTlianad xvdeba me-

10 muxlis me-2 punqtiT gaTvaliswinebuli marTlmsajulebis miukerZo-

eblobisa da avtoritetis SenarCunebis kanonieri miznis dacvis sferoSi.

`efeqtis~ saqme exeboda erovnuli sasamarTlos gadawyvetilebas imis

Taobaze, rom dadebuliyo akrZalva sagazeTo statiis publikaciaze Sem-

degi motiviT: erT-erTi samoqalaqo saqmis ganxilvisas, aRniSnuli publi-

kaciis gavrcelebas SeeZlo, ziani mieyenebina gadawyvetilebis miRebis

normaluri procesisaTvis. `sandi taimsi~ pirvelis saqmeSi inglisis sa-

samarTlom akrZala im statiis gamoqveyneba, romelSic naTqvami iyo, rom

preparat talidomidis damamzadebeli moqmedebda gaufrTxileblad, ris

Sedegadac bevr orsul qals seriozuli fizikuri naklis mqone bavSvi ga-

uCnda. amgvari sasamarTlo gadawyvetilebis miRebisas inglisis sasamarT-

loebi xelmZRvanelobdnen im mosazrebiT, rom aRniSnul publikacias Se-

eZlo, sasamarTlosTvis winaswar Camoeyalibebina azri preparatebis moq-

medebis Taobaze. gansaxilvel saqmeSi aRsaniSnavia is garemoeba, rom evropis

adamianis uflebaTa sasamarTlom 11 xmiT 9-is winaaRmdeg daadgina, rom aseT

viTarebaSi mopasuxes Zalian viwro diskreciis Tavisufleba aqvs.

sxva saqmeSi evropis adamianis uflebaTa sasamarTlom me-10 muxlis

darRvevad miiCnia Jurnalistis dasja imis gamo, rom man gaavrcela in-

gamoxatvis Tavisufleba evropaSi
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formacia konfidencialuri sasamarTlo ganxilvis Sesaxeb. evropis ada-

mianis uflebaTa sasamarTlom miuTiTa, rom Tanaxmad me-10 muxlis me-2

punqtisa, Careva ar iyo aucilebeli, radganac informacia sazogadoebis

sakuTreba gaxda Jurnalistis mier mis gamoqveynebamde da, Sesabamisad,

aRniSnuli informaciis gamJRavneba raime safrTxes ar uqmnida sasamar-

Tlo gamoZiebas.

mosamarTleebisa da calkeuli sasamarTlo moxeleebis

upativcemuloba

aRniSnuli interesi dacvis sagani iyo �sasamarTlo kategoriis� saq-

meebis umetesobaSi da evropis adamianis uflebaTa sasamarTlos gadawyve-

tilebebi maT Sesaxeb ar xasiaTdeba gansakuTrebuli TanmimdevrulobiT,

rac asaxavs sasamarTlos wevrTa gansxvavebul midgomas aRniSnul sakiTx-

Tan dakavSirebiT. mTavari daskvna, risi gamotanac am sasamarTlo saqme-

ebidan SesaZlebelia, aris Semdegi: imis miuxedavad, rom evrosasamarTlo

zogadad mxars uWers sasamarTloebis saqmianobis gaSuqebas mediis mxri-

dan, mainc imisaken ixreba, rom detalurad ganixilebodes yvela kriti-

kuli komentari, romelic SesaZloa, zRvargadasulad ixseniebdes cal-

keul sasamarTlo moxeles, an zians ayenebdes zogadad marTlmsajulebis

ganxorcielebis kanonier mizans.

or saqmeSi sasamarTlom daadgina, rom komentarebi warmoadgenda uf-

ro piradul Tavdasxmas konkretul sasamarTlo moxeleebze, vidre mTlia-

nad sasamarTlo sistemis Sefasebas. `beTsfordis~ saqmeSi sasamarTlom

Jurnalisti miiCnia braleulad difamaciaSi imis gamo, rom man sagazeTo

statiaSi ganacxada Semdegi: erT-erTi sagadasaxado samarTaldarRvevis

saqmis ganxilvisas bevri araprofesionali mosamarTle viTomda moiqca

ara rogorc damoukidebeli da miukerZoebeli msajuli, aramed rogorc

grenlandiis adgilobrivi mTavrobis saxelmwifo moxele. evrosasamar-

Tlom daaskvna, rom statia warmoadgenda erovnul Tavdasxmas or arapro-

fesional mosamarTleze da SesaZloa, negatiurad asaxuliyo maT sazo-

gadoebriv reputaciaze. analogiuri midgoma dafiqsirda aseve pragerisa

da oberSlikis saqmeze. am saqmeSi ori Jurnalisti avstriis sasamarT-

loebma miiCnies damnaSaved sisxlissamarTlebrivad dasjad dezinfor-

maciaSi imis gamo, rom sagazeTo statiaSi mkveTrad akritikebdnen gark-

veul mosamarTleebs. sasamarTlo mivida daskvnamde, rom gansaxilveli



148

gamoxatvis Tavisufleba aSS-Si

gancxadebebi ara marto mosamarTleebis piradi reputaciis diskredi-

tirebas axdenda, aramed safrTxes uqmnida zogadad sasamarTlo xeli-

suflebisadmi sazogadoebis ndobis SenarCunebas. analogiuri sakiTxebi

ganxilulia `derhaisis~ saqmeSi, sadac Jurnalistebi sasamarTlo siste-

mis wevrebis mkveTri kritikiT gamovidnen. aRniSnul saqmeSi evrosasa-

marTlom daadgina, rom Jurnalistebis dasja warmoadgenda dausabu-

Tebel Carevas, radganac am konkretuli sasamarTlo saqmis mimarT Zalian

maRali sazogadoebrivi interesi arsebobda.

de haesisa da gijselsis saqmem163  sasamarTlos winaSe dasva sakiTxi

presis Tavisuflebisa da samarTalwarmoebis monawileTa uflebebis dac-

vis dabalansebis Sesaxeb. mosarCle Jurnalistebma gazeTis meSveobiT ga-

nixiles sasamarTloSi mimdinare procesi. saapelacio sasamarTlos mo-

samarTleebi maT xuT statiaSi gaakritikes gesliani terminebiT. saqme

exeboda ganqorwinebas, romelSic saapelacio sasamarTlom bavSvebi mamas

miakuTvna. samma mosamarTlem da prokurorma gazeTis or Jurnalists

uCivles da cilismwamebluri gancxadebebis gamo zianis anazRaureba mo-

iTxoves samoqalaqo samarTlebrivi wesiT. samoqalaqo sasamarTloebma

miiCnies, rom am orma Jurnalistma Zlieri eWvis qveS daayena mosamarT-

leebis miukerZoebloba, radgan maT sasamarTlos daabrales notariusTan

axlo politikuri kavSirebis gamo saqmis gadawyveta mis sasargeblod.

Jurnalistebs daevalaT zianis anazRaureba (simboluri TanxiT) da sasa-

marTlo gadawyvetilebis sakuTari xarjebiT dabeWdva eqvs gazeTSi. Jur-

nalistebma evropul sasamarTlos mimarTes da ganacxades, rom dairRva

me-10 muxli. sasamarTlom gaacnobiera, rom mosamarTleebi unda sargeb-

lobdnen sazogadoebrivi ndobiT da, maSasadame, isini unda iyvnen da-

culni faqtobrivi safuZvlis armqone destruqciuli Tavdasxmebisagan.

ufro metic, radganac maT diskreciuli valdebuleba aqvT, mosamar-

Tleebs ar SeuZliaT, sajarod upasuxon uamrav Tavdasxmas maSin, roca,

magaliTad, politikosebisTvis es problema ar arsebobs. Semdgom sasamar-

Tlom ganixila statiebi da aRniSna, rom maTSi mocemulia bevri detali,

maT Soris, eqspertebis mosazrebebi, rac kidev erTxel adasturebs, rom

Jurnalistebma seriozuli gamoZieba Caatares, vidre am sakiTxs sajarod

gamoitandnen. es statiebi mxolod nawili iyo sasamarTlos mier incestis

saqmis gadawyvetis Sesaxeb sazogadoebaSi gamarTuli sajaro debatebisa.

163 ix. kari II, Tavi II, gv. 310.
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evrosasamarTlom miiCnia, rom erovnuli sasamarTloebis gadawyvetileba

ar iyo `aucilebeli demokratiul sazogadoebaSi~ da, maSasadame, warmo-

adgenda me-10 muxlis darRvevas. sasamarTlos mier miRebuli meore mniS-

vnelovani gancxadeba exeboda notariusis winaaRmdeg aRZruli sisxlis

samarTlis saqmis Sewyvetis gadawyvetilebis mniSvnelobas. eyrdnoboda

ra marTlmsajulebis administrirebis sajaro xasiaTs, sasamarTlom ga-

nacxada, rom SesaZlebelia, sasamarTlo gadawyvetilebebi iyos sajaro

ganxilvis sagani. sasamarTlos mier gadawyvetilebis miRebis faqti ar

warmoadgens dabrkolebas JurnalistisTvis, gamoiZios an gaakritikos

aRniSnuli faqtebi da gadawyvetilebebi.
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am nawilSi Cven ganvixilavT evrosasamarTlos iurisprudencias, rome-

lic Camoyalibda gamoxatvis Tavisuflebis SesazRudad piradi cxovrebis

saidumloebis dacvis konteqstSi. Cven aseve nawilobriv SevexebiT imas,

Tu rogor aris daculi piradi cxovrebis saidumloeba inglisSi (piradi

cxovrebis saidumloebis maregulirebeli specialuri kanonis arar-

seboba). Cven aseve mimovixilavT Jurnalistebis uflebas da avtonomias,

daicvan konfidencialuri wyaros anonimuroba evrokonvenciis me-10 mux-

lis konteqstSi. Semdeg Cven SevexebiT me-8 muxls. misi umTavresi daniSnu-

lebaa, SezRudos sajaro xelisufleba pirad cxovrebasa da konfidenci-

alobaSi Carevisagan. Cven davinaxavT, Tu rogor icavs es aspeqti medias,

magram amave dros masve rogor SeuZlia daakisros axali valdebulebebi

im media saSualebebs, romlebic SesaZloa, miiCnion �sajaro uflebamosi-

lebis matareblad� (igulisxmeba saxelmwifo an/da sazogadoebrivi te-

levizia; mag.: bi-bi-si). bolos Cven mivubrundebiT imas, Tu rogor akisrebs

me-8 muxli saxelmwifoebs pozitiur valdebulebas ganaviTaros piradi

cxovrebis xelSeuxeblobis kanonebi, romlebic SezRudavs maT Soris

�arasaxelmwifo medias� moqalaqeTa pirad cxovrebaSi Carevisagan.

yvelas aqvs ufleba, pativi scen mis pirad da saojaxo cxovrebas, mis

saxlsa da korespondenciebs. aRniSnuli garantia gaTvaliswinebulia ev-

rokonvenciis me-8 muxliT. saxelmwifo xelisufleba ar unda Caerios am

uflebis ganxorcielebaSi im gamonaklisis garda, rodesac es kanoniT

dasaSvebia da warmoadgens aucileblobas demokratiul sazogadoebaSi

erovnuli usafrTxoebis, sazogadoebrivi wesrigis an qveynis keTildRe-

piradi cxovrebis

saidumloeba

gamoxatvis Tavisufleba evropaSi
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obis interesebidan gamomdinare; danaSaulis Cadenis Tavidan acilebis,

janmrTelobis an moralis an sxvaTa uflebebisa da Tavisuflebebis dac-

vis mizniT.

�saxelmwifo xelisufleba ar unda Caerios...� _ uTiTebs, im garantiis

Sesaxeb, romliTac saxelmwifo xelisufleba SezRudulia, Caerios piradi

cxovrebis saidumloebaSi. es srul SesabamisobaSia Tavad evrokonvenci-

asTanac, romelic TavisTavad warmoadgens saxelmwifoebs Soris dadebul

xelSekrulebas. erTi SexedviT, SeiZleba vinmes ucnaurad moeCvenos, Tu

vityviT, rom zemoT moyvanil debulebas gaaCnia pirdapiri Sexeba mediaSi

momuSave JurnalistebisaTvisac, gamomdinare iqidan, rom isini ar warmo-

adgenen �saxelmwifo xelisuflebas�.

media SesaZloa, warmoadgendes beneficiars im dacvisagan, romelsac

awesebs evrokonvenciis me-8 muxli saxelmwifos mxridan pirad cxovrebaSi

Carevis SezRudvis TvalsazrisiT. me-8(1) muxli gamoiyeneba ara marto

saojaxo, aramed samsaxurebrivi saidumloebis dacvisTvisac. amdenad, ma-

galiTad, termini `korespondencia~ Tanabrad esadageba rogorc samsa-

xurebriv, ise personalur korespondencias. is aRniSnavs aseve rogorc

safosto gzavnilebs, ise satelefono saubrebs. ar arsebobs raime sawi-

naaRmdego mosazreba imis Sesaxeb, Tu ratom ar unda exebodes is eleq-

tronul fostasac. Sesabamisad, policiis mier media saSualebebis sa-

Tavsoebis Cxreka an mediis kuTvnili dokumentebis amoReba unda pasu-

xobdes me-8(2) muxlis mier dadgenil moTxovnebs. analogiurad 10-e mux-

lisa, piradi cxovrebis xelSeuxeblobaSi Careva ara marto ganpirobe-

buli unda iyos me-2 punqtSi miTiTebuli romelime legitimuri mizniT,

aramed is aseve SesabamisobaSi unda iyos kanonTan. aRniSnuli principi

daarRvia britaneTis policiam melounis164  saqmeSi, rodesac man ukanonod

moaxdina satelefono saubris mosmena da Cawera. Sesabamisad, evrokomi-

siam daadgina, rom saxeze iyo me-8 muxlis darRveva. Careva aseve �aucile-

beli unda iyos demokratiul sazogadoebaSi�. amas ki, Tavis mxriv, moqme-

debaSi mohyavs proporciulobis moTxovna, romlis gamoc  Cxrekis an amo-

Rebis Zalzed farTo sasamarTlo brZanebebi SeuTavsebelia me-8 muxl-

Tan165.

164 Malone v. UK. 1984.
165 Funke v. France, 25 February,1993; “Niemitz V Germany“, 1992; Camenzind v. Switzerland, 16

December, 1997. Cappell v. UK, 30 March, 1989.
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SesaZloa, moxdes isic, rom mediam aseve savsebiT marTlzomierad ga-

nacxados, rom policiis mier ganxorcielebuli Cxreka laxavs maT uf-

lebas pirad cxovrebaze, romelic garantirebulia evrokonvenciis me-8

muxliT da aseve warmoadgens Carevas maTi sityvis TavisuflebaSi.

piradi cxovrebis xelSeuxeblobis uflebis darRveva

sazogadoebrivi mauwyeblebis mxridan

wina TavSi Cven ganvixileT terminis _ �sajaro xelisufleba� _ mniSv-

neloba. Cven davinaxeT, rom masSi SeiZleba aseve moiazrebodes zogierTi

media organizacia, romelTa uSualo mflobels warmoadgens saxelmwi-

fo _ magaliTad, rogoricaa did britaneTSi bi-bi-si da me-4 arxi. me-8(2)

muxli dasaSvebad miiCnevs zogierT SemTxvevaSi saxelmwifos mxridan

piradi cxovrebis xelSeuxeblobis uflebaSi Carevas. Tumca, imave muxlis

I punqti exeba yvelas, visac ki gaaCnia ufleba, pativi scen mis pirad da

saojaxo cxovrebas. rogorc evrosasamarTlom erT-erT saqmeSi166  ganac-

xada:

�me-8 muxlis pirdapiri daniSnulebaa saxelmwifo xelisuflebis pi-

rebisgan individis dacva, Tumca miuxedavad am pirdapiri negatiuri akr-

Zalvisa, saxelmwifoebs ekisrebaT aseve pozitiuri valdebuleba, efeq-

turad daicvan individi mis pirad an saojaxo cxovrebaSi SeWrisagan. es

movaleoba SeiZleba moicavdes imgvari zomebis miRebas, romlebic ga-

miznuli iqneba piradi cxovrebis pativiscemis uzrunvelyofisaTvis, maT

Soris Tavad individebs Soris urTierTobis sferoSi�.

�pozitiuri valdebulebis� cnebas sasamarTlo gansakuTrebiT xSirad

uxmobs evrokonvenciis me-8 muxlTan dakavSirebul saqmeebSi. sasamarT-

lom, magaliTad, daadgina, rom aucilebelia arsebobdes sisxlis samarT-

lebrivi sasjelebi imaT mimarT, vinc axorcielebs seqsualur Zaladobas

fsiqikurad daavadebuli qalis mimarT; sasamarTlom aseve saWirod CaT-

vala, rom saxelmwifom gadadga pozitiuri nabijebi ukanonod dabade-

bul bavSvTa ojaxebSi srulfasovani integraciisTvis167 ; sasamarTlom

pozitiur valdebulebad Seafasa saxelmwifos movaleoba, uzrunvelyos

informaciis gacema garemos dabinZurebiT dazianebul pirTaTvis168  da

166 X and Y v. Netherlands, 25 February, 1993.
167 Marckx v. Belgium (1979).
168 Guerra and others v. Italy (1998).
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aseve evrokonvenciis 10-e muxlis ZaliT, gauwios saTanado daxmareba sa-

televizio prodiusers, romelic gaaTavisufles samsaxuridan radio

eTeris meSveobiT misi menejeris kritikis gamo169 .

didi britaneTis samarTalSi piradi cxovrebis saidumloebis dacvis

Sesaxeb kanonis ararseboba SeuTavsebelia evrokonvenciis me-8 muxlTan

da Sesabamisad, arRvevs piradi cxovrebis saidumloebaze didi britane-

Tis mosaxleobis uflebas. saqmeSi vaineri didi britaneTis winaaRmdeg

(1986), ganmcxadebeli asaCivrebda wignis publikacias, sadac mas brali

edeboda samxreT afrikis saidumlo samsaxuris agentobaSi da miTiTebuli

iyo aseve misi da misi meuRlis piradi cxovrebis intimuri detalebi. ko-

misiam ar daakmayofila saCivari. imis gaTvaliswinebiT, rom ganmcxadeb-

lebma wamoiwyes difamaciis Sesaxeb saqmis warmoeba, komisiam daaskvna,

rom inglisis samarTali ar avlenda raimenair upativcemulobas piradi

cxovrebis xelSeuxeblobis dacvasTan dakavSirebiT. amgvaradve, evroko-

misiam ar daakmayofila murebis mkvlelis, ian bredis, saCivari imis Ta-

obaze, rom didma britaneTma daarRvia pozitiuri valdebuleba, rodesac

ar daicva misi piradi cxovrebis xelSeuxebloba mediis mier araswori

cnobebis gavrcelebisagan. misi qaliSvilis monaTxrobze dayrdnobiT,

nacionalurma gazeTma dabeWda statia, sadac igi brals sdebda breds

qaliSvilis mimarT misi cixeSi monaxulebisas ganxorcielebul Zalado-

baSi. bredim ganacxada, rom statia warmoadgenda misi piradi cxovrebis

xelSeuxeblobis uflebis darRvevas. komisia daeTanxma mTavrobis mosaz-

rebas, romlis Tanaxmad, miuxedavad imisa, rom ar arsebobs specialuri

kanoni piradi cxovrebis saidumloebis dasacavad, iseTi konkretuli me-

qanizmebi, rogoricaa procedurebi difamaciisa da sxva cru informaciis

gavrcelebis winaaRmdeg, uzrunvelyofen garkveul dacvas. breds urCies,

xeli aeRo difamaciis Sesaxeb sarCelis Setanaze, radgan mas saerTod ar

gaaCnda reputacia, romelsac daicavda.

media intervencia:

duglasi Hello -s winaaRmdeg!

maikl duglasisa da ketrin zeta jonsis 250 kaciani qorwili niu iorkis

sastumro plazaSi iqca namdvil movlenad. Tumca wyvilma aukrZala yvela

reportiors suraTis gadaReba, radgan qorwilis amsaxveli fotoebis ga-

169 ix. fuentes bobo espaneTis winaaRmdeg, kari II, Tavi II, gv. 329..
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daRebis eqskluziuri ufleba mianiWa mxolod Jurnals _ OK!-s. meore

dRes maT SemTxveviT gaiges, rom qorwilis amsaxveli suraTebis gamoqvey-

nebas apirebda aseve Jurnali Hello! wyvilma da OK!-m sasamarTlos meSve-

obiT saboloo gadawyvetilebis miRebamde droebiT aukrZales Jurnals

fotoebis dabeWdva. Tumca aRniSnuli gadawyvetileba saswrafo wesiT ga-

asaCivra Hello!-m, rasac Sedegad mohyva brZanebis gauqmeba.

sasamarTlos mier amgvari gadawyvetilebis miRebis erT-erT umTavres

mizezs warmoadgenda is garemoeba, rom publikaciis akrZalvis momenti-

saTvis Jurnali apirebda nomris dabeWdvas. Sesabamisad, is zarali, rasac

Jurnali savaraudod ganicdida, iqneboda uzarmazari da amave dros Zne-

lad dasaangariSebeli. amas Tu SevadarebT im zarals, rasac savaraudod

ganicdida OK!, Tanxa iqneboda gacilebiT advilad gamosaTvleli. xolo

piradi cxovrebis xelSeuxeblobis an konfidencialurobis dacvis is do-

ne, rac wyvils gaaCnda, ar iyo sakmarisi imisaTvis, raTa sasamarTlos

meSveobiT Hello!-sTvis winaswar aekrZalaT fotoebis gamoqveyneba.

gamoxatvis Tavisufleba evropaSi
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evrosasamarTlom gamoikvlia Sida RonisZiebebi, romlebic awesebda

SezRudvebs sabazro ekonomikis regulirebisaTvis. amasTan, mTel rig Sem-

TxvevebSi, xsenebul gamonaTqvamebs sasamarTlom `komerciuli xasiaTis

informacia~ uwoda. es friad farTo termini sakuTar TavSi moicavs ara-

marto komerciul reklamas, aramed gancxadebebs, romlebic sTavazoben

komerciul transaqciebs, an miznad isaxaven, gavlena moaxdinon maT mim-

dinareobaze.

Tumca gamonaTqvamebis aRiareba komerciuli xasiaTis informaciad,

ar tovebs maT me-10 muxlis moqmedebis miRma. aseT daTqmas, SesaZloa,

didi mniSvneloba hqondes konkretuli saqmis dasasrulisTvis, radganac

sasamarTlo erovnul xelisuflebas aniWebs diskreciis mniSvnelovan Ta-

visuflebas komerciuli xasiaTis informaciis mosawesrigeblad.

Tavisi zogadi midgomis Sesabamisad, evrosasamarTlo `komerciuli xa-

siaTis informacias~ miiCnevs gamoxatvis im formad, romelic me-10 muxliT

daculi uflebebis sferos ganekuTvneba170 . amasTan dakavSirebiT sasamar-

Tlom specialurad daadgina, rom me-10(1) muxli ar gamoricxavs komer-

ciul reklamas, e.i. informacias, romlis erTaderTi mizania, `moizidos~

momxmarebeli mogebis miRebis mizniT171 . amitomac, regulirebis Sida zo-

komerciuli gamoxatva

170 ix. Markt Intern Verlag Gmbh-i da klaus birbani germaniis winaaRmdeg. kari II, Tavi I. gv. 278.
Tumca sadavo statia `komersantebis SezRudul wres egzavneboda da pirdapir
ar exeboda sazogadoebas mTlianad~, mainc ar SeiZleba gamovricxoT me-10(1)
muxlis moqmedebis sferodan.

171 ix. kasado kokas saqme. me-10(1) muxli ar adgens gansxvavebas imis mixedviT,
ganzraxuli hqonda Tu ara azris gamomxatvel pirs mogebis miReba.
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mebi sasamarTlos mier ganixileba, rogorc me-10 muxliT daculi Care-

va.

imis Sefasebis dros _ emsaxureba Tu ara komerciul gamonaTqvamebSi

Careva me-10(2) muxliT dacul marTlzomier mizans -sasamarTlom farTo

ganmarteba misca frazas: `sxva pirTa reputacia da uflebebi~, CarTo ra

masSi komerciuli organizaciebis interesebi. magaliTad, saqmeSi markt

interni, sasamarTlom daadgina, rom germaneli mosamarTleebis mier ga-

motanili gankarguleba im publikaciis akrZalvis Sesaxeb, romelic exe-

boda firmis komerciul politikas kosmetikis safosto wesiT gayidvis

Sesaxeb _ da SeeZlo zarali moetana am firmis saqmianobisTvis _ ar war-

moadgenda evrokonvenciis 10-e muxlis darRvevas. sxva saqmeSi harteli

Sveicariis winaaRmdeg sasamarTlom aseve daaskvna, rom Sveicarieli mosa-

marTleebis mier gamotanili gankarguleba im publikaciis akrZalvis Ta-

obaze, romelic amtkicebda, rom mikrotalRovan RumelSi momzadebuli

sakvebi saSiSia janmrTelobisTvis, miznad isaxavda savaWro asociaciis

calkeuli wevri kompaniebis `uflebebis~ dacvas, romlebic cdilobdnen

akrZalvis Sesaxeb sasamarTlo ganCinebis miRwevas172 . marTlac, ufro

farTo ganmarteba `sxva pirTa uflebebis~ Sesaxeb gamoyenebul iqna odnav

sxva konteqstSi _ espanuri kanonebis ganxilvisas, romlebic advokatebs

ukrZalavda sakuTari profesiuli saqmianobis reklamirebas: espaneTis

mier warmodgenili sabuTebi, rom profesiuli saqmianobis reklamirebis

akrZalva nawilobriv emsaxureba `sazogadoebisa da advokatTa kolegiis

sxva wevrebis uflebebis~ dacvas, evrosasamarTlom moiwona da miiCnia is

marTlzomier miznad.

sasamarTlos midgomis Taobaze marTlzomieri miznis sakiTxTan dakav-

SirebiT, saWiroa ori faqtoris aRniSvna: pirvel rigSi, unda iTqvas, rom

172 hartelis saqmeSi Sveicarielma mosamarTleebma mxari dauWires Sveicarieli

mwarmoeblebisa da mimwodeblebis azrs, rom kritikuli masalis gamoqveyneba

maTi wevrebis interesebs zians moutanda. evrosasamarTlom SeniSna, rom 1986 w.

19 dekembris Sveicariis federaluri kanoni arakeTilsindisieri konkurenciis

Sesaxeb `miznad isaxavs realuri, samarTliani konkurenciis uzrunvelyofas

yvela dainteresebuli mxarisaTvis~ da rom pirs, romelic iZulebulia, aitanos

`Tavisi keTili saxelis, profesiuli reputaciis, saqmiani an mTlianad

ekonomikuri interesebis Selaxva~ arakeTilsindisieri konkurenciis

moqmedebiT, an romelsac aseTi zianis saSiSroeba emuqreba, SeuZlia, mimarTos

sasamarTlos, raTa man aRkveTos msgavsi qmedebebi.

gamoxatvis Tavisufleba evropaSi
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mTel rig SemTxvevebSi evrosasamarTlom mkafiod gadmosca es midgoma

im saqmeebis konteqstSi, sadac erovnuli xelisufleba Tavis qmedebebSi

xelmZRvanelobda arakeTilsindisieri konkurenciis kanonebiT. evrosasa-

marTlos daskvna amgvari kanonebis marTlzomierebis Sesaxeb dafuZne-

bulia calkeuli komerciuli organizaciebis `uflebaze~ _ mimarTon am

kanonebiT gaTvaliswinebul dacvas. evrosasamarTlos ar daudgenia, rom

bazris regulirebis amocana mTlianad warmoadgens me-10(2) muxlis dacvis

qveS moqceul marTlzomier mizans. Sveicariis mTavrobam hartelis saq-

meze aseTi midgoma airCia:

`momCivanze dakisrebuli akrZalva miznad isaxavda momxmareblisa da

mimwodeblis dacvas cru da SecdomaSi Semyvani informaciis gavrcele-

bisgan bazarze SeTavazebuli saqonlisa da momsaxurebis xasiaTis Sesaxeb.

amgvarad, is mimarTuli iyo mxolod `sxva pirTa uflebebis~ dacvisken,

magram, amave dros, aucilebeli iyo `ekonomikuri~ areulobis Tavidan

asacileblad~.

Tumca evrosasamarTlom gadaWriT ar ukuagdo es Tvalsazrisi, Tavis

daskvnaSi man mxolod `sxva pirTa uflebebis dacvis~ marTlzomieri mi-

zani daimowma. saqmeSi markt interni germaniam SemoTavazebuli marTl-

zomieri miznis saxiT Tavdapirvelad `areulobebis Tavidan acilebaze~

miuTiTa, magram SemdgomSi es mosazreba aRar daucvia.

meore mosazreba: iurisprudenciis miznebisTvis me-10 muxlis mixedviT

sasamarTlos midgoma adgils uTmobs ufro zogad princips: `sxva pirTa

uflebebi~ SesaZloa, sakuTar TavSi moicavdnen ara mxolod TviT evro-

sasamarTlos mier aRiarebul fundamentur uflebebs, aramed _ Sida ka-

nonmdeblobiT dadgenil kanonier uflebebsac. marTlac, saadvokato

praqtikis reklamirebis SemTxvevaSi sasamarTlo, rogorc Cans, daeyrdno

sazogadoebis bundovnad gansazRvrul `uflebas~, romelic efuZneboda

ara kanonmdeblobis mkafiod gamoxatul normebs, aramed saxelmwifo po-

litikis zogad mosazrebebs173 . magaliTad, germaniidan wasuli erT- erTi

saqme exeboda qirurgis sareklamo gancxadebas adgilobriv gazeTSi da

aseve intervius, sadac igi aRniSnavda, rom qalaqSi ar arsebobda Ramis

saswrafo veterinaluri samsaxuri. momCivanma miuTiTa, rom misi klinika

erTaderTia, romelic Ramis veterinarul momsaxurebas sTavazobda mo-

saxleobas. aRniSnuli gancxadeba safuZvlad daedo mis winaaRmdeg samoqa-

173 kasado kokas saqme.
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laqo saqmis wamowyebas. mas brali edeboda profesiuli eTikis normebisa

da arakeTilsindisieri konkurenciis Sesaxeb kanonis darRvevaSi. Sedegad,

mas aekrZala msgavsi Sinaarsis Semcveli gancxadebebis gakeTeba. evrosa-

samarTlom uaryo mopasuxe saxelmwifos argumenti imis Taobaze, TiT-

qos komerciuli gamoxatva ar aris daculi konvenciis me-10 muxliT. sada-

vo gamoxatvaSi mocemuli iyo informacia da Sexeduleba sazogadoebrivi

interesis sakiTxze. evrosasamarTlom daadgina, rom mopasuxe saxelmwi-

fom am saqmeSi daarRvia e.w. `samwvera testis~ bolo nawili, romlis Ta-

naxmad, Careva `aucilebeli unda iyos demokratiuli sazogadoebisaT-

vis~.

amave dros, evrosasamarTlom aRiara, rom gamonaTqvamebi, romlebic

klasificirebulia komerciuli xasiaTis informaciad, SesaZloa, sazoga-

doebrivad mniSvnelovan sakiTxebze diskusiis nawilad iqces da rom aseT

viTarebaSi diskusiis Tavisufleba viwrovdeba. magaliTad, `hartelis~

saqmeSi sasamarTlom daaskvna:

`miuxedavad amisa, aucilebelia diskreciis Tavisuflebis farglebis

Sekveca, rodesac dacvis sagani xdeba ara mocemuli piris wminda `komer-

ciuli~ gamonaTqvami, aramed misi monawileoba sazogado interesis Sem-

cveli sakiTxis ganxilvisas, magaliTad _ saqmis viTareba janmrTelobis

dacvis sferoSi. am SemTxvevaSi, ver uarvyofT, rom adgili hqonda msgavs

ganxilvas: sakiTxi exeboda mikrotalRovani Rumelebis zemoqmedebas ada-

mianis janmrTelobaze (sinamdvileSi, ganxilvis erTaderTi Tema iyo das-

kvnebi, romlebic gakeTda b-n hartelis gamokvlevebis Sedegad da war-

modgenil iqna Jurnal `franc veberis~ me-19 nomerSi, da ara Tavad ga-

mokvlevebis mTavari Tema). am mimarTebiT mocemuli saqme arsebiTad gan-

sxvavdeba `markt internisa~ da `iakubovskis~ saqmeebisgan~.

SemdgomSi sasamarTlom daaskvna, rom `hartelis~ saqmeSi arsebuli

konkretuli faqtobrivi garemoebebis gaTvaliswinebiT, Sveicariis qmede-

bebi Seusabamo iyo da amitom arRvevda me-10 muxliT dacul uflebebs.

gamoxatvis Tavisufleba evropaSi


