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piradi cxovrebis xelSeuxeblobis formaluri, iuridiuli dacvis

meqanizmebi pirvelad  meoce saukuneSi, SeerTebuli Statebis samar-

TalSi Cndeba. Sesabamisad, e.w. `praivisis~ samarTlebrivi cneba ame-

rikuli samarTlis pirmSoa. magram is inteleqtualuri da istoriuli

safuZvlebi, romlebic iuridiul meqanizmebs daedo safuZvlad, uZ-

veles xanaSive arsebobda. berZnuli da romauli politikuri filo-

sofiis erT-erTi mniSvnelovani sakiTxi gaxldaT kerZo da sajaro

sferoebis erTmaneTisagan gamijvna. sokratesa da aristoteles dro-

idan mimdinareobs diskusiebi pirovnebisa da saxelmwifos rolis Se-

saxeb, ramac garkveulad gamijna kerZo da sajaro sferoebi. miuxe-

davad imisa, rom gansxvaveba da sazRvrebi kerZo da sajaro sferoebs

Soris mudmivad sadavoa socialur, politikur da samarTlebriv Te-

oriebSi, igi mainc arsebobs.

piradi cxovrebis xelSeuxeblobis dacvis uflebis

ganviTareba SeerTebul StatebSi

SeerTebuli Statebis samarTlebriv sistemaSi piradi cxovrebis

xelSeuxeblobis dacvis meqanizmebi mecxramete saukunis bolo xane-

bamde TiTqmis ar arsebobda. es ufleba manamde daculi iyo SeerTe-

buli Statebis konstituciis iseTi muxlebiT, romlebic pirdapir

ar exeba piradi cxovrebis xelSeuxeblobis garantiebs. magaliTad,

konstituciis pirveli Sesworeba, romelic adgens presisa da gaer-

Tianebebis Tavisuflebis garantiebs; konstituciis mesame Sesworeba,

romelic krZalavs piris sacxovrebel saxlSi samxedro nawilebis Ses-

vlas; konstituciis meoTxe Sesworeba, romelic awesebs garantiebs

piradi cxovrebis
xelSeuxeblobis dacvis
uflebis istoriuli
safuZvlebi
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TviTneburi da ukanono Cxrekisa da amoRebis winaaRmdeg, dabolos,

konstituciis mexuTe Sesworeba, romelic pirs TviTinkriminaciisgan

icavs da uflebas aZlevs yvelas, ar misces Cveneba sakuTari Tavis

winaaRmdeg. garda zemoaRniSnulisa, piradi cxovrebis xelSeuxeblo-

bis dacvis garantiebi gvxvdeba normebSi kerZo sakuTrebaSi SeRwe-

vasTan, piradi saubrebis mosmenis akrZalvasTan dakavSirebiT da sxva.

piradi cxovrebis xelSeuxeblobis dacvasTan dakavSirebiT akade-

miur wreebSi msjeloba iqamdec iyo, vidre amis Sesaxeb SeerTebuli

Statebis sasamarTloebis gadawyvetilebebSi gamoCndeboda raime.

pirveli aseTi sasamarTlo gadawyvetileba 1881 wels miCiganis uze-

naesi sasamarTlos gadawyvetileba aRmoCnda. sasamarTlom zianis

anazRaureba daakisra pirs qalis winaaRmdeg, romelsac mopasuxe

akvirdeboda mSobiarobis dros misi Tanxmobis gareSe. sasamarTlos

erTsulovani azris warmodgenisas mosamarTle marstonma ganacxada:

`mosarCeles yovelgvari kanonieri ufleba aqvs imis sadavod, rom

mas sakuTar saxlSi piradi cxovrebis xelSeuxeblobis dacvis garan-

tiebi aqvs, mesame pirebs ki kanoni sTxovs am uflebis dacvas da misi

darRvevisagan Tavis Sekavebas1~.

erTi wlis Semdeg mosamarTle tomas qulim erT-erT sasamarTlo

gadawyvetilebaSi aRniSna, rom ufleba `darCe marto~ warmoadgens

samoqalaqo deliqtebis erT-erT nawils. 1873 wels zemoaRniSnuls

mohyva ser jeims, ficjeims stefanis filosofiuri naSromi, sadac

laparaki iyo piradi cxovrebis dacvis mniSvnelobaze.2

am akademiuri naSromebisa da sasamarTlo gadawyvetilebebis mi-

uxedavad, romelTa Sedegadac piradi cxovrebis xelSeuxeblobis

dacvis uflebaze laparaki garkveul akademiur kliSed iqca, misi sa-

boloo ganviTareba da Camoyalibeba ukavSirdeba semuel uorenisa

da luis brandeisis statias, romelic gamoqveynda harvardis uni-

versitetis samarTlis JurnalSi 1890 wels.

udavoa, rom arc erT publikacias ise ar umoqmedia samarTlis

ganviTarebaze, rogorc uorenisa da brandeisis statias. es statia

Cveni samarTlis istoriaSi yvelaze  aRiarebuli, xSirad moxseniebu-

li da dafasebuli publikaciaa. Znelad Tu warmovidgenT da davasa-

xelebT publikacias, romelsac aseTi mniSvneloba hqondes. piradi

cxovrebis xelSeuxeblobis dacvis uflebis oficialurma Teoriam,

romelzec 1890 wlamde bevrjer dawerila, ucbad Seisxa xorci uo-
1 De May v. Roberts, 9 N.W. 146 (MIch 1881)
2 James, Fitzjames Stephen, Liberty, Equality, Fraternity (1st ed. 1873)
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renisa da brandeisis statiaSi. rogorc profesori uelingtoni aR-

niSnavs, uorenisa da brandeisis statia araCveulebrivi esea, romel-

mac mraval gamocdas gauZlo. misi erT-erTi unikaluri damaxasiaTe-

beli niSani ki is gaxlavT, rom es statia cvalebadi moraluri prin-

cipisagan samarTlebrivi principis ganviTarebis warmatebul mcde-

lobas warmoadgens.3

piradi cxovrebis xelSeuxeblobis dacvis ufleba is faseulobaa,

romelic yoveldRiur cxovrebaSi aisaxeba. uoreni da brandeisi wer-

dnen, rom dro iyo samarTlebrivadac eRiarebinaT ufleba, romelic
bevrad ufro adre iyo aRiarebuli socialur da moralur faseulo-

bad. maT piradi cxovrebis xelSeuxeblobis dacvis uflebis Semdeg-

nairi ganmarteba SemogvTavazes: isini acxadebdnen, rom piradi cxov-
rebis xelSeuxeblobis dacvis uflebis saqmeebSi ZiriTadi principi

individis `pirovnulobis xelSeuvaloba~ gaxlavT. rogorc profe-

sori uelingtoni acxadebs, uorenma da brandeisma es principi mora-
luri koncefciidan aiRes da ganaviTares. maTi statiis gamoqveyneba

ki erTma Cveulebrivma ambavma ganapiroba.

 1890 wels qalbatoni semuel uoreni, cnobili bostoneli sena-
toris qaliSvili da cnobili iuristis meuRle, sakuTar saxlSi wve-

ulebebs xSirad marTavda, sadac imdroindeli bostonis elita iyri-

da Tavs. im dros SeerTebul StatebSi yviTeli presis bumi idga. bos-
toni ki is qalaqi gaxldaT, sadac sazogadoebas Zalian ar uyvarda

pirad sakiTxebze presasTan saubari. bostonis gazeTebi ki dainte-

resebulni iyvnen qalbatoni uorenis wveulebebiT. presa intensiurad
aSuqebda am movlenebs da sagazeTo publikaciebSi, rogorc wesi, am

wveulebebis  pirad, intimur da, xSir SemTxvevaSi, samarcxvino ambebze

iwereboda. am ambebma piks maSin miaRwia, rodesac batoni uorenis
qaliSvilis qorwilis Sesaxeb bostonis presaSi uamravi Wori gamoq-

veynda. batoni uoreni ise ganrisxda, rom es ganrisxeba SeerTebuli

Statebis presam da sareklamo industriam momdevno samocdaaTi wlis
manZilze cudad iwvnia.

batoni uoreni Tavis megobar luis brandeiss daukavSirda da maT

gadawyvites harvardis iuridiul JurnalSi statia gamoeqveynebinaT.
qvemoT warmogidgenT nawyvetebs uorenisa da brandeisis cnobili

statiidan.

3 Harry H. Wellington, Common Law Rules and Constitutional Double Standards: Some Notes

on Adjudication, 83 Yale Law Journal 221, 249-51 (1973)
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semuel uoreni da luis brandeisi

piradi cxovrebis xelSeuxeblobis dacvis ufleba

nawyveti

is, rom individs Tavisi pirovnebisa da sakuTrebis dacvis sru-

li ufleba aqvs, uZvelesi principia. miuxedavad misi siZvelisa,

es principi droTa ganmavlobaSi  mudmivad ganaxldeboda da

xdeboda misi xelaxali interpretireba. politikuri, soci-

aluri da ekonomikuri cvlilebebi axali uflebebis aRiarebas

iwvevs da saerTo samarTalic mudmivad axalgazrdavdeba, raTa

man sazogadoebis ganviTarebis moTxovnebs upasuxos. Zvelad

piri kanoniT iyo daculi sxva pirebis fizikuri Carevisagan.

Tavisufleba niSnavda uSualo, fizikuri SezRudvisgan Tavi-

suflebas, sakuTrebis ufleba ki piris miwasa da Sinaur cxove-

lebze vrceldeboda. mogvianebiT samarTalSi Semovida piris

sulieri mxaris, misi grZnobebisa da inteleqtis cnebebi. Tan-

daTanobiT am uflebebis masStabi gaizarda da dReisaTvis si-

cocxlis ufleba gulisxmobs _  sicocxlis kargad gatarebis

uflebas, marto darCenis uflebas; sakuTrebis ufleba ki

vrceldeba rogorc materialur, aseve aramaterialur fase-

ulobebze.

amrigad, iqidan gamomdinare, rom samarTlebrivi dacva piris

grZnobebsac Seexo, pirisaTvis fizikuri zianis miyenebis  gar-

da, aikrZala aseTi zianis muqarac, raTa piri dacul iqnes iseTi

gancdebisagan, romlebic aseT muqaras an molodins axlavs Tan.

TandaTanobiT piris imuniteti misi fizikuri imunitetidan pi-

ris emociebzec gavrcelda. dacul iqna piris reputaciac, sa-

idanac ganviTarda kanonmdebloba ciliswamebisa da Seuracx-

yofis Sesaxeb. kanonis dacvis qveS moeqca iseTi aramaterialu-

ri faseulobebi, rogoricaa piris inteleqtualuri sakuTreba,

komerciuli saidumlo, savaWro niSnebi da sxva.

samarTlis ganviTareba gardauvalia. intensiurma inteleqtu-

alurma da emociurma yofam, gaZlierebulma emociurma mdgo-

mareobam, romelic civilizaciis ganviTarebas mohyva Tan, ada-

mianisTvis cxadi gaxada, rom cxovrebis tkivili da sixaruli

mxolod materialur sagnebTan ar aris dakavSirebuli. piris



xelSeuxebloba

13

piradi cxovrebispiradi cxovrebispiradi cxovrebispiradi cxovrebispiradi cxovrebis

emociebi, grZnobebi da fiqrebi iuridiul dacvasa da aRiarebas

moiTxovs. amis gamo saerTo samarTlis ganviTarebis Tavisebu-

rad lamazma formam saSualeba misca mosamarTleebs, yovelive

zemoaRniSnuli iqamde eRiarebinaT, vidre amas kanonmdebloba

gaakeTebda.

bolodroindelma gamogonebebma da biznesis ganviTarebam win

wamoswia pirovnebis iseTi uflebebis dacva, romelsac mosamar-

Tle quli uwodebs `marto darCenis uflebas~. sagazeTo in-

dustriis ganviTarebasTan erTad momentalurad da saidum-

lod gadaRebuli fotoebis gamoqveynebiT xSirad xdeba SeWra

piris wminda da ukiduresad pirad sferoebSi. wlebis ganmav-

lobaSi mimdinareobda debatebi, rom piris nebarTvis gareSe

misi fotoebis gamoqveynebisTvis garkveuli pasuxismgebloba

unda arsebobdes. sagazeTo industriis mier pirad cxovrebaSi

SeWris sakiTxs bolo wlebSi xSirad exebodnen akademiur

wreebSic.

ramdenime Tvis win niu-iorkis erT-erT tribunalSi ganxiluli

cnobili saqme moicavda swored am sakiTxs, arsebobs Tu ara

fotoebis gavrcelebis ufleba da arsebobs Tu ara am SemTx-

vevaSi piradi cxovrebis xelSeuxeblobis dacvis ufleba. bolo

dros presa wesierebis da sakuTrebis yovelgvar sazRvrebs ga-

dascda. Wori ukve aRar warmoadgens usaqmurTa gasarTobs, igi

vaWrobis sagnad iqca, romelsac utifrad misdevs kerZo biz-

nesi. sagazeTo publikaciebSi uxamsi interesebis dasakmayofi-

leblad iwereba sxvaTa da sxvaTa sqesobrivi cxovrebis deta-

lebze. usaqmurTa cnobismoyvareobis dasakmayofileblad ki

yovlad usafuZvlo Worebs weren gazeTebSi, romelTa mopove-

ba xdeba pirebis pirad cxovrebaSi unebarTvo SeWriT. cxovre-

bis sirTulisa da daZabulobis gamo adamiani bevrad ufro

mgrZnobiare gaxda sajaroobisadmi da mas sul ufro xSirad

uCndeba ganmartoebis survili. Sesabamisad, Tanamedrove ada-

mianisaTvis, piradi cxovrebis xelSeuxeblobis dacvis ufleba

sul ufro mniSvnelovani xdeba. miuxedavad amisa, Tanamedrove

gamogonebebisa da ganviTarebis gamo xSirad xdeba adamianis

pirad cxovrebaSi SeWra, misTvis stresisa da fsiqikuri zianis

miyeneba, romelic ufro Zlieria, vidre fizikuri tkivili. es

ziani mxolod im pirebiT ar Semoifargleba, visac igi uSualod
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miadga. yoveli uxamsi Wori meore axali Woris sawindaria, rom-

lebic sabolood socialur da moralur standartebs amdab-

leben Cvens sazogadoebaSi. Tundac uvnebeli Woris farTod

gavrcelebac ki mainc gamoiwvevs raime uaryofiTs.

am statiis avtorebis mizania gaarkvion, arsebobs Tu ara raime

iuridiuli norma Cvens samarTlebriv sistemaSi, romelic garkveul

dacvas mianiWebda piris pirad cxovrebas da, Tuki igi arsebobs, Cveni

mizania gavarkvioT, ramdenad didia misi dacvis farglebi da  rogor

moqmedebs is.

saerTo samarTali uflebas aniWebs pirs, TviTon gansazRvros,

ramdenad gauziaros sxvas Tavisi fiqrebi, emociebi da grZnobebi.  Cve-

ni saxelmwifo wyobis pirobebSi pirs verasodes aiZuleben ( im SemTx-

vevebis gamoklebiT, roca is mowmed gamodis sasamarTloSi) gamoTqvas

Tavisi grZnobebi, fiqrebi an emociebi da, miuxedavad imisa, rom piri

Tavad gadawyvets maT gaziarebas, igi kvlav inarCunebs uflebas, Tvi-

Tonve gadawyvitos maTi gaziarebis forma da masStabebi. am SemTxve-

vaSi aranairi mniSvneloba ara aqvs imas, Tu ra meTodiT xdeba gazi-

areba. aseve umniSvneloa emociis Rirebuleba da fasi ama Tu im piri-

saTvis. ara aqvs mniSvneloba, werili iqneba es, patara Canaweri, leqsi

Tu raime najRabni. mis avtors ufleba aqvs, Tavad gadawyvitos maTi

bedi. aravis  ar gaaCnia ufleba gamoaqveynos da sxvebs gaacnos igi am

piris Tanxmobis gareSe. es ufleba ar aris damokidebuli am uflebis

sagnis formasa Tu Sinaarsze. ufleba ikargeba, rodesac piri Tavad

gadawyvets sazogadoebisaTvis mis gacnobas _ sxva sityvebiT rom

vTqvaT, rodesac mas gamoaqveynebs. aqve unda aRiniSnos, rom es uf-

leba sruliad damoukidebelia inteleqtualuri sakuTrebis ufle-

bisagan. inteleqtualuri sakuTrebis Sesaxeb kanonmdeblobis mizania

ama Tu im nawarmoebis avtorisaTvis am nawarmoebisgan Semosuli mTe-

li Semosavlisa da mogebis SenarCuneba da dacva. am kanonmdeblobiT

avtori gamoqveynebas akontrolebs. gansxvaveba saavtoro uflebebsa

da piradi cxovrebis xelSeuxeblobis dacvis uflebas Soris is gax-

lavT, rom pirvel SemTxvevaSi gamoqveynebis Semdeg ufleba ar ikarge-

ba, meore SemTxvevSi ki gamoqveynebis dros ufleba ukve darRveulia.

sakiTxavia, ra warmoadgens gamoqveynebis akrZalvis uflebis sa-

fuZvels? am uflebis sawyisi imis garantiaa, rom dacul iqnes sakuT-

rebis ufleba, da am mosazrebis winaaRmdeg sxva argumentebi ar ar-

sebobs. radgan am sakuTrebas bevri maxasiaTebeli aqvs, romelic mas
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materialur sakuTrebas amsgavsebs: isini gadacemadia, maT Rirebu-

leba aqvs, da maTi fasi  publikaciiTa da xelaxali publikaciiT gani-

sazRvreba. magram, rodesac amgvari sakuTrebis fasi ganisazRvreba

ara misi publikaciidan miRebuli SemosavlebiT, aramed misi avtoris

gonebrivi da sulieri mdgomareobiT, romelsac igi im faqtidan

iRebs, rom SeuZlia sulac akrZalos publikacia, mas, misi sayovel-

Taod miRebuli ganmartebis Tanaxmad, sakuTrebis uflebas veRar

davarqmevT.

adamiani Tavis vaJs werilSi swers, an sulac dRiurSi wers Tavis-

Tvis, rom guSin saRamos Tavis colTan erTad ar isadila. aravis ara

aqvs ufleba, es werili an dRiuris Canaweri gamoaqveynos, miuxedavad

imisa, kanonierad aqvs Tu ara es Canaweri am pirs. ra aris am SemTxve-

vaSi daculi? naTelia, rom aq werilis Seqmnis inteleqtualuri qme-

deba ki ar aris daculi, aramed  Tavad faqtis saidumloeba, rom pir-

ma Tavis colTan erTad ar isadila. es inteleqtualuri Semoqmedebis

produqti ar gaxlavT. igi mxolod da mxolod sayofacxovrebo

wvrilmania. adamiani wlis ganmavlobaSi SeiZleba asobiT werils swer-

des sxvadasxva pirs. Tu werili an dRiuris nawili daculia, rogorc

literaturuli naSromi, kanonmdeblobis mixedviT igi gamoqveyne-

bisgan isevea daculi. magram kanonmdebloba inteleqtualuri sakuT-

rebis Sesaxeb ar SezRudavda sxva pirebis uflebas gamoeqveynebinaT

am werilebis CamonaTvali an aReweraT werilSi moTxrobili faqtebi.

mxatvrobis SemTxvevaSi, inteleqtualuri sakuTrebis Sesaxeb kanon-

mdeblobiT aikrZaleboda am naxatis reproduqciis gakeTeba da gavr-

celeba, magram ar aikrZaleboda misi aRwera statiaSi. cnobil sasa-

marTlo gadawyvetilebaSi princi alberti streinjis winaaRmdeg, sa-

samarTlom daadgina, rom saerTo samarTali krZalavs ara mxolod

naxatis an sketCebis gamoqveynebas aramed maT aRwerasac, radgan prin-

cma albertma da dedofalma viqtoriam sadavo Canaxati Seqmnes Tavisi

siamovnebisTvis Tavisufal dros.

ufro da ufro naTeli xdeba, rom aseTi namuSevrebis dacva ar

aris damokidebuli imaze, aqvs Tu ara ama Tu im sagans literaturuli

an mxatvruli Rirebuleba.

sasamarTloebma bolo periodSi ganamtkices azri, rom maTi ga-

dawyvetilebebi im arguments emyareba, rom dacul unda iqnes inte-

leqtualuri sakuTreba. Tumca arsebobs ufro liberaluri midgo-

mac. zemoxsenebul gadawyvetilebaSi saqmeze princi alberti stre-

injis winaaRmdeg swored amgvari midgomaa asaxuli. sasamarTlom
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gaafarTova sakuTrebis ufleba. lordma kotenhemma ganacxada, rom

pirs ufleba aqvs daicvas is sagnebi, romelic eqskluziurad misi

sakuTrebaa. man moiyvana citata erT-erTi sasamarTlo gadawyveti-

lebidan: `jorj mesamis romelime eqims rom dRiuri ewarmoebina da

Caewera mis mier mosmenili saubrebi, arc erTi sasamarTlo ar dar-

Tavda mas nebas, rom isini gamoeqveynebina~. Sesabamisad, lordma ko-

tenhemma daaskvna, rom am saqmeSi4 sadavo ufleba piradi cxovrebis

xelSeuxeblobis dacvis ufleba gaxlavT.

yovelive zemoaRniSnuli gvaZlevs safuZvels davaskvnaT, rom

dacva, romelic vrceldeba fiqrebze, grZnobebsa da emociebze, war-

moadgens ufro zogad uflebas _ individis marto darCenis uflebas.

es iseTive uflebaa, rogorc ufleba, ar gcemon, ar dagwamon cili

da sxva. Tu es daskvna sworia, maSin igulisxmeba, rom Cveni samarTlis

sistemaSi arsebobs principebi, romelTa Tanaxmadac piri daculia

presis mxridan mis pirad cxovrebaSi ukanono Carevisagan, an Tana-

medrove mowyobilobebis saSualebiT misi saubrebis mosmenisa da

Cawerisagan. amasTan, imisaTvis, rom dacva gavrceldes zemoxsnebul

sikeTeebze, ar aris mniSvnelovani da gadamwyveti is forma, romli-

Tac adamianis fiqrebi, emociebi da grZnobebi gamoixateba. igive dac-

va vrceldeba emociebze, romelic musikalur nawarmoebSi, Teatra-

lur warmodgenaSi, pantomimaSi an leqsis warmoTqmisas gamoisaxeba.

mas Semdeg, rac sasamarTlo sistemaSi gaCnda gadawyvetilebebi,

sadac uars ambobdnen, gamoekveTaT gansxvaveba iseT literaturul

mxatvrul nawarmoebebs Soris, romlebic gamosaqveyneblad mzaddeba

da im naSromebs an Canawerebs Soris, romlebic gamosaqveyneblad ar

aris gankuTvnili, yvela sxva argumenti _ nawarmoebis literaturu-

li da mxatvruli Rirebuleba, misi fasi, gamoqveynebis mizani _ garda

piradi cxovrebis xelSeuxeblobis dacvis uflebisa _ ukana planze

unda gadavwioT. Sesabamisad, darRveva sakuTrebis uflebasTan dakav-

SirebiT ki ar unda veZeboT, aramed xelSekrulebis, ndobis an konfi-

dencialurad gandobili informaciis gamJRavnebis gamo.

saqmeSi aberneti haCinsonis winaaRmdeg5 mosarCele, gamoCenili qi-

rurgi, cdilobda aRekveTa londonis wm. barTlomes saavadmyofoSi

mis mier wakiTxuli leqciebis kursis gamoqveyneba. lordma eldonma

ganacxada, rom mas eWvi epareba, arsebobs Tu ara leqciebis kursze

4 Prince Albert v. Strange, I McN. & G. 25 (1849)
5 Abernethy v. Hatchinson, 3L.J.Ch. 209 (1825)
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sakuTrebis ufleba. Tumca man daakmayofila qirurgis sarCeli, rad-

gan daadgina, rom, miuxedavad imisa, rom saswavlebelSi Caricxul

studentebs SeeZloT CaeweraT leqcia, maT ar hqondaT misi gamoq-

veynebisa da aqedan Semosavlis miRebis ufleba.

saqmeSi princi alberti streinjis winaaRmdeg6 lordma kotenhemma

daakmayofila princ albertis sarCeli da daadgina, rom garda imisa,

rom princs hqonda sakuTrebis ufleba sadavo Canaxatebze, princis

mimarT damatebiT dairRva konfidencialurad gandobili informa-

ciis saidumlod Senaxvis valdebuleba.

rogorc Cans, sasamarTloebma, raime principis ZebnaSi, rom aekr-

ZalaT kerZo Canawerebis gamoqveyneba, gamoigones pasuxismgebloba

konfidencialurad gandobili informaciis gamJRavnebisaTvis. Tum-

ca es doqtrinac ar gaxlavT srulyofili.  ra moxdeba maSin, rodesac

sruliad ucnobi piri arRvevs piradi cxovrebis xelSeuxeblobis

dacvis uflebas? piri, romelmac Tavisi megobrisgan werili miiRo

da igi gamoaqveyna, cxadia,  pasuxs agebs zemoxsenebuli doqtrinis

safuZvelze, magram warmoidgineT adamiani, romelmac SecdomiT mi-

iRo werili sxva pirisgan da misi gaxsna da wakiTxva gadawyvita. uda-

voa, rom am pirs aranairi konfidencialurobis dacvis valdebuleba

ar gaaCnia. erTaderTi, risi dacvis valdebulebac mas aqvs, es piradi

cxovrebis xelSeuxeblobis dacvis uflebaa.

Sesabamisad, Cven vadgenT, rom ufleba, romelzec am statiaSi vla-

parakobT, ar aris ufleba, romelic specialuri ndobidan an konfi-

dencialuri urTierTobidan aRmocendeba. es  arc  sakuTrebis ufle-

baa. es aris ufleba mTeli danarCeni samyaros winaaRmdeg.

bunebiTi samarTali da

piradi cxovrebis xelSeuxeblobis dacvis ufleba

piradi cxovrebis xelSeuxeblobis dacvis uflebis aRiarebis

ZiriTadi argumenti da safuZveli bunebiTi samarTlis filosofiaSi

Zevs. swored bunebiT samarTalSi poulobs asaxvas moraluri prin-

cipebi, romlebic droTa ganmavlobaSi saerTo samarTlis uflebebad

iqceva.

6 ix. sqolio #8
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uorenisa da brandeisis kavSiri bunebiTi samarTlis filosofias-

Tan imiTac dasturdeba, rom erTgan statiaSi moyvanilia citata edvin

lorens godkinis statiidan, sadac igi acxadebs, rom individis ufleba,

Tavad gadawyvitos, Tu ramdenad ecodineba sazogadoebas misi piradi

cxovrebis Sesaxeb, bunebiTi uflebaa.7 profesori barni daobs, rom

swored godkinis statiam Seuqmna uorenisa da brandeisis statias

konceptualuri safuZveli.8 bunebiTi samarTlis mniSvneloba pirvelive

sasamarTlom aRiara, romelmac pirvelad daadgina piradi cxovrebis

xelSeuxeblobis dacvis ufleba. jorjiis uzenaesma sasamarTlom

ganacxada, rom piradi cxovrebis xelSeuxeblobis dacvis ufleba

bunebis nawilia da, Sesabamisad, igi bunebiTi samarTlidan warmoiSva.9

Tavdapirvelad sasamarTloebi didi enTuziazmiT ar Sexvedrian

am ori adamianis mowodebas, rom Seqmniliyo piradi cxovrebis xel-

Seuxeblobis dacvis mkafio samarTlebrivi garantiebi. statiis ga-

moqveynebidan Tormeti wlis Semdeg niu-iorkis saapelacio sasamar-

Tlom uari Tqva eRiarebina piradi cxovrebis xelSeuxeblobis dacvis

ufleba samoqalaqo samarTlebriv deliqtad10. magram TxuTmeti wlis

Semdeg jorjiis uzenaesi sasamarTlos mosamarTle reidma ganacxada,

rom piradi cxovrebis xelSeuxeblobis dacvis ufleba jorjiis Sta-

tis samarTlis nawilia11. sasamarTlos es gadawyvetileba klasikuri

magaliTia imisa, Tu rogor ganviTarda piradi cxovrebis xelSeuxeb-

lobis dacvis ufleba saerTo samarTalsa da bunebiT samarTalSi.

qvemoT moyvanilia nawyveti sasamarTlos gadawyvetilebidan.

Pavesich v.  New England Life Ins. Co. 50 S.E. 68, 69-70 (Ga. 1905)
mopasuxe sadazRvevo kompaniam qalaq atlantis erT-erT gazeTSi

sareklamo gancxadeba gamoaqveyna, sadac mosarCelis foto iyo ga-

mosaxuli. fotosTan erTad sareklamo gancxadebas axlda warwera:

`Cemi jansaRi da nayofieri cxovrebis dros SeviZine dazRvevis paketi

New England Life Ins. Co~-Si. dRes Cemi ojaxi dazRveulia da  viReb

dividendebs Cemi yovelwliuri sadazRvevo polisiT.

7 Edwin Lorence Godkin, The Rights of Citizen IV. _ To his Own Reputation, 8 Scribner’s Magazine

58, 65 (1890)
8 James H. Barron, Warren & Brandeis, The Right to Privacy, 4 HArward Law Review, 193 (1890):

Demystifying a Landmark Citation, 13 Suffolk U.L.Rev. 875, 876 (1979)
9 Pavesich v. New England Life Ins. Co. 50 S.E. 68, 69-70 (Ga. 1905)
10 Robertson v. Rochester Folding Box Co, 64 N.E. 442 (N.Y. 1902)
11 Pavesich v. New England Life Ins. Co 50 S.E. 68 (Ga. 1905)
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gazeTSi ganTavsebuli foto mosarCelis Tanxmobis gareSe iqna

mopovebuli. mosarCeles arasodes uyidia sadazRvevo polisi mopa-

suxis kompaniisagan. mosarCelem sarCeli Seitana sadazRvevo kompa-

niis winaaRmdeg da daobda piradi cxovrebis xelSeuxeblobis dacvis

uflebis darRvevis Taobaze da moiTxovda 25 000 aSS dolars zianis

kompensaciis saxiT. qveda instanciis sasamarTloebSi mosarCelem saq-

me waago. jorjiis uzenaesi sasamarTlo wina instanciis sasamarTlos

ar daeTanxma da misi gadawyvetileba gaauqma.

nawyveti jorjiis uzenaesi sasamarTlos gadawyvetilebidan:

`individi sazogadoebis winaSe bevr uflebasa da privilegiaze

ambobs uars, romelTa ganxorcielebac mas sazogadoebis arar-

sebobis SemTxvevaSi Tavisuflad SeeZleboda. magram igi am uf-

lebebze uars ambobs sazogadoebis wevrobis sanacvlod. Tumca

individi yvela uflebas rodi tovebs da, Sesabamisad, sazoga-

doebas ar gaaCnia aranairi ufleba, rom SeiWras individis im

uflebebSi, romlebsac igi iyenebs Tavisi cxovrebis piradi na-

wilis dasacavad. piradi cxovrebis xelSeuxeblobis dacvis uf-

lebis safuZvlebi bunebaSi unda veZioT. igi qvecnobierad (in-

tuiciurad) aris aRiarebuli da misi arsebobis mowmed mxolod

goneba SeiZleba movixmoT. nebismieri individi, romelsac go-

neba da inteleqti normaluri aqvs, acnobierebs, rom yvela in-

dividis cxovrebaSi arsebobs kerZo da sazogadoebrivi mxare.

individi iseve ganicdis Tavisi sazogadoebrivi uflebebis

Selaxvas, rogorc im uflebebisas, romlebic mis piradi cxov-

rebas exeba. Sesabamisad, piradi cxovrebis xelSeuxeblobis

dacvis ufleba bunebiTi samarTlis nawilia...

...yvela aRiarebs, rom individs, romelsac surs, rom ganmar-

toebiT icxovros, veravin aiZulebs,  misi Tanxmobisa da survi-

lis gareSe sxvagvarad moiqces. gamonaklisi aseTi ganmarto-

ebisagan mxolod im SemTxvevaSi arsebobs, rodesac individi

valdebulia Seasrulos Tavisi samoqalaqo movaleobebi _ imsa-

xuros nafic msajulad sasamarTlo procesze, Cveneba misces

sasamarTlos mTavar sxdomaze mowmis saxiT da sxva. rodesac

samoqalaqo movaleobebs Seasrulebs, individs, Tu unda, isev

aqvs ufleba ganmartoebiT ganagrZos cxovreba. pirs ufleba
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aqvs, maSin ganmartovdes, an maSin gamoCndes sazogadoebaSi, ro-

desac mas surs.

Sesabamisad, sasamarTlo adgens, rom piradi cxovrebis xelSe-

uxeblobis dacvis uflebis darRveva individis samarTlebrivi

uflebebis xelyofas warmoadgens. aseTi darRveva samarTleb-

rivi deliqtia da ar aris aucilebeli, rom pirdapir iyos ka-

nonSi gaTvaliswinebuli zianis anazRaureba piradi cxovrebis

xelSeuxeblobis darRvevisaTvis, rom individma zianis anaz-

Raureba moiTxovos. zianis anazRaureba amgvar saqmeebSi iseve

unda moxdes, rogorc amgvar deliqtebSi xdeba. Tu arsebobs

zianis anazRaurebis saSualeba sxva uflebebis darRvevisas

emociuri gancdebis gamo, maSin ratom ar unda anazRaurdes

ziani piradi cxovrebis xelSeuxeblobis darRvevisas gancdili

moraluri zianis gamo?

rogorc ukve ganvacxadeT, bevr saqmeSi Znelia sademarkacio

xazis gavleba piradi cxovrebis xelSeuxeblobis dacvis ufle-

basa da sxva farTod aRiarebul uflebebs Soris. magram am saq-

meSi sasamarTlo adgens, rom sadazRvevo kompaniam misi Tanx-

mobis gareSe mosarCelis fotos gamoqveynebiT daarRvia piradi

cxovrebis xelSeuxeblobis dacvis ufleba. mopasuxes ar Se-

uZlia idaos, rom mas, sityvisa da gamoxatvis Tavisuflebis

principebidan gamomdinare, imuniteti aqvs. Cveni gadawyveti-

leba ar SeiZleba iqnes gagebuli da interpretirebuli, ro-

gorc konstituciis pirveli SesworebiT garantirebuli sity-

visa da gamoxatvis Tavisuflebis xelyofa.

sasamarTlo gadawyvetilebis komentari:

zemoaRniSnul saqmeSi mosamarTle kobsis mosazreba, romelic sa-

samarTlos yvela wevrma gaiziara, imis gasaocar magaliTs warmoad-

gens, Tu rogor aviTarebs bunebiTi samarTali saerTo samarTliT

dadgenil uflebebs. bunebiTi samarTali samarTlis wyarod mora-

lisa da samarTlianobis idealebs aRiarebs. am mosazrebis safuZvel-

ze mosamarTles sruli ufleba aqvs, rom pozitiur samarTals gas-

cdes da moralisa da samarTlianobis principebSi eZios saqmeebis

gadawyvetis safuZveli. idea, rom uflebebi adamianis bunebidan iRebs

saTaves, bunebiTi samarTlis yvelaze mniSvnelovani principia. Tumca
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misi erT-erTi qvakuTxedi is gaxlavT, rom buneba, RmerTi da saRi

goneba adgens samarTlisa da uflebebis standartebs. bunebiTi sa-

marTlis mimdevrebi acxadeben, rom sazogadoebas SeuZlia imsjelos

samarTlianobisa da usamarTlobis Sesaxeb moraluri, socialuri da

obieqturi principebis safuZvelze. wminda avgustinem, meToTxmete

saukunis Crdiloafrikelma qristianma filosofosma, bunebiT samar-

Tals erTi cnobili gamoTqma Semata: `usamarTlo kanoni kanoni ar

aris~.

Sesabamisad, rogorc zemoxsenebulidan Cans, piradi cxovrebis

xelSeuxeblobis dacvis uflebis safuZveli Tavdapirvelad bunebiT

samarTalSi arsebobda.
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piradi cxovrebis xelSeuxeblobis darRveva,

rogorc samarTlebrivi deliqti

1939 wels, rodesac deliqturi samarTlis wigni gamoqveynda, masSi

Sesuli iyo piradi cxovrebis xelSeuxeblobis dacvis ufleba. es yo-

velive mas Semdeg moxda, rac profesorma boulenma ganacxada, rom

uorenisa da brandeisis brZola damarcxda. miuxedavad amisa, mogvi-

anebiT profesor feinbergis naSromSi gamoikveTa aSS-s cxra Stati,

sadac piradi cxovrebis xelSeuxeblobis dacvis uflebaa aRiarebu-

li.12 amasTan, 1960 wels, profesorma uiliam din prozerma gamoaqveyna

erT-erTi umniSvnelovanesi statia, sadac man mimoixila im droisaT-

vis SeerTebul StatebSi  saapelacio sasamarTlos 300 gadawyveti-

leba piradi cxovrebis xelSeuxeblobis dacvis uflebis saqmeebSi.13

proseris statiaSi gamoCnda, rom 1960-ian wlebSi piradi cxovre-

bis xelSeuxeblobis dacvis ufleba, rogorc deliqturi samarTlis

nawili, ukve farTod iyo aRiarebuli SeerTebul StatebSi. rac Se-

exeba mis konstituciur garantiebs, am droisaTvis SeerTebuli Sta-

tebis uzenaesi sasamarTlo piradi cxovrebis xelSeuxeblobis dacvis

uflebas mxolod konstituciis meoTxe  da mexuTe Sesworebebis kon-

teqstSi aRiarebda.

magram 1965 wels es viTareba Seicvala, rodesac SeerTebuli Sta-

tebis uzenaesma sasamarTlom ganixila saqme grisvoldi koneqtiku-

tis winaaRmdeg14. am saqmeSi sasamarTlom pirvelad aRiara piradi

piradi cxovrebis

xelSeuxeblobis dacva

amerikis SeerTebul

StatebSi

12 Wilfred Feinberg, Recent Developments in the Law of Privacy, 48 Columbia  Law Review 713

(1948)
13 William, L. Prosser, Privacy 48 California Law Review 383 (1960)
14 Griswold v. Connecticut, 381 U.S. 479 (1965)
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cxovrebis xelSeuxeblobis dacvis ufleba konstituciis meoTxe da

mexuTe Sesworebebisagan damoukideblad.

dReisaTvis SeerTebul StatebSi piradi cxovrebis xelSeuxeblo-

bis dacvis ufleba farTodaa aRiarebuli deliqtur samarTalSi.

magram, miuxedavad amisa, sasamarTloebi isev awydebian garkveul

problemebs sasamarTloSi saqmeebis ganxilvisas da piradi cxovrebis

xelSeuxeblobis dacvis ufleba kvlav farTo debatebis sagnad rCeba.

piradi cxovrebis xelSeuxeblobis dacvis ufleba iuridiul kon-

teqstSi warmoadgens garkveuli uflebebis erTobliobas, romelic

SeerTebuli Statebis samarTlebriv sistemaSi uflebaTa ierarqiis

zeda nawilSia ganTavsebuli. Tu saxelmwifos an individis garkveuli

qmedebebi sazogadoebisaTvis sasargebloa, isini SeiZleba mainc uka-

nonod CaiTvalos, radgan am qmedebebiT irRveva piradi cxovrebis

xelSeuxeblobis dacvis ufleba. saxelmwifos moeTxoveba,  rom daasa-

buTos Tavisi Careva, rodesac amas adgili aqvs piradi cxovrebis

xelSeuxeblobis dacvis uflebaSi.  sakmaod xSir SemTxvevebSi piradi

cxovrebis xelSeuxeblobis dacvis ufleba gadawonis, an, rogorc

donald dvorkini ambobs, `amarcxebs~ imas, rac zogadad sazogadoebi-

saTvis SeiZleba sasargeblo iyos. miuxedavad amisa, piradi cxovrebis

xelSeuxeblobis dacvis ufleba, iseve rogorc sxva uflebebi, ar aris

absoluturi. sasamarTloSi saqmis ganxilvisas naTlad Cans is koli-

ziebi, rac piradi cxovrebis xelSeuxeblobis dacvis uflebasa da

sxva uflebebs an saxelmwifos interesebs Soris warmoiSveba. am brZo-

laSi arcTu ise iSviaTad piradi cxovrebis xelSeuxeblobis dacvis

ufleba marcxdeba.

iseve rogorc sxva amgvari uflebebi, piradi cxovrebis xelSeuxeb-

lobis dacvis ufleba moicavs or elements: prima facie zianis dadge-

nasa da  gamamarTlebeli garemoebebis ararsebobas. rodesac indivi-

di, saxelmwifo an romelime iuridiuli piri sxva piris uflebas ar-

Rvevs, am pirs ufleba aqvs moiTxovos piradi cxovrebis xelSeuxeb-

lobis uflebis dacva. imisaTvis, rom dadgindes pirveli elementi,

aucilebelia, rom faqtebis meSveobiT damtkicdes uflebis darRveva.

rac Seexeba meore elements, piris sarCeli warmatebuli iqneba im

SemTxvevSi, Tu dadgindeba, rom im konkretul SemTxvevaSi ar arse-

bobda damrRvevis mxares misi gamamarTlebeli garemoebebi. aseTi ga-

mamarTlebeli garemoebebidan mniSvnelovania: 1.piris Tanxmoba; 2.pi-

radi cxovrebis xelSeuxeblobis dacvis uflebis gadamwoni sxva

kerZo an sajaro interesi. Tanxmobis SemTxvevSi kanoni piris pasu-
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xismgeblobas gamoricxavs, radgan pirma sakuTari nebiT ganacxada

piradi cxovrebis xelSeuxeblobis dacvis uflebaSi Carevis Sesaxeb.

rac Seexeba meore gamamarTlebel garemoebas, isic xSirad gamo-

iyeneba rogorc pasuxismgeblobis gamomricxavi garemoeba, radgan,

Tu dadginda kerZo an sajaro interesis arseboba, maSin arsebobs Se-

saZlebloba, rom am interesma piradi cxovrebis xelSeuxeblobis

uflebis dacva gadawonos. dacvis meqanizmebi gaxlavT axali ambebis

gaSuqeba da zogadad konstituciis pirveli SesworebiT garantire-

buli uflebebis ganmtkicebac, radgan presas garkveuli privile-

giebi aqvs da xSir SemTxvevaSi misi pasuxismgebloba izRudeba, rode-

sac presis mxridan piradi cxovrebis xelSeuxeblobis darRvevas aqvs

adgili.

SeerTebuli Statebis federaluri kanonmdeblobis mimoxilva

piradi cxovrebis xelSeuxeblobis dacvis uflebis sferoSi

1968-1978 wlebSi, daaxloebiT aTi wlis ganmavlobaSi, SeerTebuli

Statebis kongresSi piradi cxovrebis xelSeuxeblobis uflebis dac-

vis xana daiwyo. am periodSi kongresma daaxloebiT eqvsi kanoni miiRo,

romelic am sferos ukavSirdeba, pirveli iyo danaSaulis kontro-

lisa da usafrTxo quCebis aqti15, romelic aregulirebda telefonis

mosmenisa da faruli miyuradebis sakiTxebs sisxlis samarTlis saq-

meTa gamoZiebis dros. amave wlebSi iqna miRebuli kanoni, romelic

adgens piradi cxovrebis xelSeuxeblobis dacvis uflebas sakredito

urTierTobebisas.16 1974 wels kongresma miiRo kanoni, romelic mos-

wavleebisa da mSoblebis uflebebs icavs saskolo CanawerebTan dakav-

SirebiT.17 federaluri uwyebebis mier eleqtronuli saxiT Senaxuli

informaciisa da finansuri da sabanko monacemebis dacvis mizniT kon-

gresma miiRo finansuri monacemebis dacvis aqti18. 1980 wels miRebu-

li personaluri monacemebis dacvis aqtiT ki regulirdeba samar-

Taldamcavi organoebis mier piradi monacemebis Semowmebisa da me-

diis xelT arsebul informaciasTan daSvebis sakiTxebi.19

15 Omnibus Crime Control and Safe Street Act of 1968, U.S.C. 2510-2520
16 Fair Credit Reporting Act of 1974, 15 U.S.C. 1681-81t
17 Family Educational Rights and Privacy Act of 1974,  20 U.S.C. 1232 g(a) 1232 g (g)
18 Financial Privacy Act of 1978 , 12 U.S.C. 3401
19 Right to Privacy Protection Act of 1980, 42 U.S.C. 2000 aa
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1986 wels kongresma miiRo eleqtronuli komunikaciebis monace-

mebis dacvis aqti20. am aqtis miReba gamoiwvia satelekomunikacio seq-

toris ganviTarebam da cifruli teqnologiebis SemoRebam. teleko-

munikaciebis Sesaxeb aqtiT21 damatebiT regulirdeba satelekomuni-

kacio operatorebis mier momxmarebelTa Sesaxeb informaciisa da ma-

Ti personaluri monacemebis gamJRavnebis wesebi. amave wels miRebuli

kanoni moqalaqeebs icavs janmrTelobis Sesaxeb informaciasTan da-

kavSirebiT. kanoniT regulirdeba janmrTelobis dazRvevis dros

personaluri monacemebis dacva.22 aseve, 1984 wels miRebuli kanoniT

momxmareblebi daculni arian sakabelo satelevizio momsaxurebis

dros sakabelo mauwyeblebis mier  maTi personaluri monacemebis

borotad gamoyenebisgan.23

kompiuterebi, cifruli teqnologia, interneti

da piradi cxovrebis xelSeuxeblobis dacvis ufleba

komunikaciebis da monacemTa Segrovebis da gadamuSavebis sferoSi

revoluciebi SeerTebul StatebSi iseve xdeba, rogorc sxva qveynebSi.

am revoluciis erT-erTi yvelaze TvalsaCino magaliTi gaxlavT in-

terneti. interneti erTmaneTTan dakavSirebuli kompiuterebis qse-

lia, romelTa Sorisac kavSiria damyarebuli da xdeba monacemTa gac-

vla. monacemTa gacvlis am saSualebas kiber-sivrce uwodes. ar arse-

bobs organo, romelic am erTmaneTTan dakavSirebul kompiuterebs

centralizebuli wesiT gaakontrolebda. 1972 wels artur mileri

werda, dRes msoflioSi  asi aTasamde kompiuteri muSaobso. igi vara-

udobda, rom 1995 wlisaTvis es ricxvi milion-naxevramde gaizrde-

boda. asec moxda da Tanac es kompiuterebi internetSia CarTuli.

internetisa da kibersivrcis arseboba damokidebulia cifrul teq-

nologiebze. swored am teqnologiebis, internetis moxmarebisa da

kibersivrcis zrdam gamoiwvia is, rom 70-iani wlebidan moyolebuli,

akademiur wreebSi aqtiurad daiwyo debatebi axal garemoSi piradi

cxovrebis xelSeuxeblobis dacvis uflebaze.

20 The Electronic Communications Privacy Act (ECPA) 18 U.S.C. 2510-2522
21 The Telecommunications Act of 1996, 47, U.S.C. 222
22 The Health Insurence Portability and Accountability Act of 1996 (HIPAA)
23 The Cable Communications Policy Act (1984) 47 U.S.C. Sec 551
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cifrulma teqnologiebma gazarda monacemTa Segrovebisa da mas-

Tan daSvebis potenciali. monacemebi SeiZleba Segrovdes, SesaZle-

belia isini Seudardes sxva monacemTa bazas, gadamuSavdes da daig-

zavnos sxva pirebTan. piradi cxovreba uprecedentodaa daucveli

swored cifruli teqnologiebis pirobebSi. cifruli teqnologiis

meSveobiT SesaZlebelia gamoiyos monacemTa gadacemis sami stadia:

1. monacemTa Sekreba; 2. monacemTa SeerTeba da Sedareba; 3. monacemTa

daxarisxeba.  cifruli teqnologiebis wyalobiT, mas Semdeg, rac erT

kompiuterSi gaCndeba monacemebi, SesaZlebelia misi gadagzavna, Seda-

reba da inkorporireba sxva monacemebTan. cxadia,  cifruli teqno-

logiebis gamogonebamde personaluri Tu sxva monacemebis amgvari

moZraoba SeuZlebeli iyo.

personaluri monacemebi, romelic grovdeba da icvleba sxvadas-

xva kompiuterebis urTierTkavSiris meSveobiT, warmoadgens am mona-

cemebis subieqtis qcevisa da moqmedebis amsaxvel formas. rojer

klarki daobs, rom monacemebis amgvari mimocvlis da Serwymis piro-

bebSi gaCnda `cifruli adamianis~ cneba. cifruli adamianis ganmarte-

ba Semdegnairia: cifruli adamiani aris individis sazogadoebrivi

pirovnulobis modeli, romelic efuZneba am piris mier ganxorci-

elebuli transaqciebis monacemebs.24 klarki  ganasxvavebs orgvar

cifrul adamians: pirveli, romelic iqmneba TviT am subieqtis mier

Seqmnili personaluri monacemebiT, romelze zemoqmedebac mxolod

TviTon SeuZlia, da meore, romelic iqmneba mesame pirebis mier Seqm-

nili monacemebiT, romelze zemoqmedebis moxdenac am monacemebis

subieqts ar ZaluZs.

piter suairi gansakuTrebul yuradRebas amaxvilebs piradi cxov-

rebis xelSeuxeblobis dacvaze finansuri transaqciebis kuTxiT. igi

acxadebs, rom naRdi fulidan sakredito da sadebeto baraTebze

gadasvlam SesaZlebloba misca sxvadasxva kompaniebs, rom piris mona-

cemebi avtomaturad Seiyvanon monacemTa bazebSi, saidanac SeiZleba

moxdes maTi Serwyma piris misamarTTan da, sabolood, piris mier sxva-

dasxva nivTisa da momsaxurebis SeZenis sakmaod detaluri istoria

miviRoT. suairi daobs, rom amgvari garemoebebi safrTxes uqmnis

piris piradi cxovrebis xelSeuxeblobas.25

24 Roger Clarke, The Digital Persona and Its Application to Data Surveillance, The Info. Soc.,10,2

(June 1994)
25 Peter P. Swire, Financial Privacy and the Theory of High-Tech Government Surveillance,

77 Wash. Univ. L.Qart. 461 (1999)
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90-iani wlebidan 2000 wlis bolomde aqtualuri iyo kiTxva, unda

regulirdebodes Tu ara interneti? SeerTebuli Statebis kongresis

pasuxi am kiTxvaze gaxlavT Semdegi: saxelmwifom unda daareguliros

internetisa da internetis ekonomikis garkveuli segmentebi. aseTi

maregulirebeli sqemebi orgvaria: paternalisturi, magaliTad, ro-

goricaa aqti bavSvTa piradi cxovrebis xelSeuxeblobis dacvis Sesa-

xeb internetSi26 da e.w. laissez faire normebi, romlebic waaxalisebs

biznesis warmomadgenlebs, rom Seqmnan nebayoflobiTi qcevis wesebi

piradi monacemebis dasacavad. magram mainc aqtualuria kiTxva,  ro-

gor unda moxdes internetis Sedegad gaCenili problemebis regu-

lireba, gansakuTrebiT ki personaluri monacemebis dacvis Tvalsaz-

risiT?

profesor lari lesigis wigni27 erT-erTi mniSvnelovani wvlili

gaxlavT internetis regulirebis meTodebisa da miznebis Sesaxeb. le-

sigi yuradRebas uTmobs ara mxolod mTavrobis mier internetis re-

gulirebis sakiTxs, aramed sxva alternatiul meTodebsac. lesigi

daobs, rom saxelmwifo regulirebis  ararsebobis SemTxvevaSi inter-

netis arqiteqtura da misi Sida wesebi kanonad iqceva. lesigis wigns

bevri winaaRmdegoba Sexvda. mark rotenbergma lesigis wignis gamoq-

veynebis Semdeg dawera statia, sadac akritikebs lesigis midgomas.

rotenbergi acxadebs, rom lesigs arasworad esmis rogorc arsebuli

kanonebi personaluri monacemebis dacvis sferoSi, aseve saxelmwi-

fosa da sazogadoebis potenciali am uflebebis dasacavad. qvemoT

mogvyavs  ZiriTadi nawyvetebi orive avtoris publikaciebidan.

lourens lesigi

piradi cxovrebis arqiteqtura

nawyveti

Cven vuaxlovdebiT im xanas, rodesac piradi cxovrebis dacvis

ufleba fundamenturad Seicvleba _ eras, rodesac monito-

ringis da monacemTa Ziebis SesaZleblobebi uprecedento gax-

da. Cven SeiZleba am cvlilebebs gza davuTmoT, an sapasuxod

raime movimoqmedoT. Cemi mizania ganvixilo ramdenime gamosa-

vali.
26 Children’s Online Privacy Protection Act
27 Lawrence Lessig, Code and Other Laws of Ciberspace (1999)
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piradi cxovrebis dacvis kanonmdebloba SeerTebul StatebSi

arc ise Zlieria da mis gaZlierebas dRevandel pirobebSi aRar

unda velodeT. arsebobs Tu ara kanonis alternativebi, rom-

lebmac, SesaZloa, is xarvezebi Seavsos, romlebic Cveni piradi

cxovrebis dacvis reJimSi arsebobs?

erTi alternativa normebis Seqmnaa. es gza klintonis adminis-

traciam airCia. klintonis administracias surda, rom bizness

Tavad Seeqmna qcevis wesebi personalur monacemebTan dakavSi-

rebiT da Tavadve gaetarebina isini cxovrebaSi. am sqemiT

biznesi TviTregulirebis meqanizmebs Seqmnida da saxelmwi-

foc am TviTregulirebis imedad iqneboda da is Tavisi moqala-

qeebis piradi cxovrebis xelSeuxeblobis uflebas daicavda.

am midgomasTan dakavSirebiT bevri skeptikuri mosazreba arse-

bobs. erT-erTi is gaxlavT, rom biznesis interesebi sruliad

gansxvavdeba individis interesebisagan. miuxedavad amisa, es

midgoma erT-erT alternativas mainc warmoadgens, romlis

efeqturobac jer ar dadgenila.

meore alternativaa arqiteqtura _ teqnologiebi piradi

cxovrebis dacvis gardasaqmnelad im segmentSi, sadac axalma

teqnologiebma es ufleba sruliad waSala. amis yvelaze naTe-

li magaliTi informaciis kodireba (Encryption) gaxlavT. am sis-

temis meSveobiT individebs saSualeba eZlevaT efeqturad

damalon faqtebi sakuTari Tavis Sesaxeb, romelTa gaxmaurebac

maT ar surT. magram kodirebis meSveobiT ar imaleba, magali-

Tad, monacemebi transaqciebis Sesaxeb, telefoniT saubris

xangrZlivoba da sxva. cxadia, kodirebiT aseve ar imaleba me-

same pirebis mier Cvens Sesaxeb Seqmnili personaluri monace-

mebic. ufro metic, kodirebis meSveobiT izrdeba monitorin-

gisa da Ziebis teqnologiebi, radgan kodirebis meSveobiT ima-

leba rogorc garkveuli monacemebi piris Sesaxeb, aseve SesaZ-

lebelia piris identifikaciac. swored amis gamo,  vfiqrob,

rom kodirebis teqnologiebi gazrdis piradi monacemebis dac-

vis xarisxs. ukeTesi gamosavali, Cemi azriT, gaxlavT dasacavi

arqiteqturis sabazro meqanizmebTan dakavSireba. informacia

sakuTrebaa. esaa resursi, romlis Rirebulebac ufro da ufro

izrdeba.
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amis Semdeg lesigi gvTavazobs iseT sqemas, sadac pirs Tavis pirad

monacemebze sakuTrebis ufleba eqneboda da masTan dasaSvebad sxvebi

garkveul safasurs gadaixdidnen. amis Semdeg lesigi mimoixilavs sa-

fasuris gadaxdisTvis mosalaparakeblad saWiro iseT teqnologi-

ebs, rogoricaa P3P, W3C da sxva.

lesigis azriT, es aris reJimi, sadac ori piri Tavad zrunavs Ta-

visi piradi cxovrebis dacvisaTvis, romelsac kanoni maT ver sTava-

zobs.

mark rotenbergi

piradi cxovrebis xelSeuxeblobis

dacvis uflebis arqiteqtura (ra ar esmis laris)

nawyveti

lari lesigis wignma win wamoswia azri, rom qcevis kodeqsi igi-

vea, rac kanoni. am mosazrebis Tanaxmad, internetis arqiteq-

tura da qcevis sxvadasxva wesebi iseve akontroleben piris

cxovrebas, rogorc kanonebi. am mosazrebas bevri winaaR-

mdegoba Sexvda liberalur wreebSi. lesigi erTi koncefci-

idan meoreze gadadis da  mis wignSi erTi sakanonmdeblo aqtic

ki ar aris srulyofilad ganxiluli, rom misi daskvna maT

araefeqturobaze safuZvliani aRmoCndes. lesigs ar ganuxi-

lavs arc erTi federaluri kanoni, magaliTad, sakabelo tele-

viziis momxmarebelTa personaluri monacemebis dacvis aqti28

an kanonmdebloba telefonis mosmenis Sesaxeb, rogorc modeli

internetSi personaluri monacmebis dacvisaTvis.

lesigi arasworad aRiqvams kanonmdeblobis ganviTarebas pira-

di cxovrebis xelSeuxeblobis dacvis Sesaxeb da, gansakuTre-

biT, direqtivas evropis kavSiris personalur monacemTa dac-

vis Sesaxeb. igi acxadebs, rom am uflebis dacvis sakanonmdeblo

midgoma evropulia da ara amerikuli. es gancxadeba, cota ar

iyos,  ucnauria, radgan am uflebis dacvis pirveli mowodeba

SeerTebul StatebSi gaisma uorenisa da brandeisisagan 1890

wels. evropulma akademiurma wreebma mas maleve uwodes `ame-

28 Cable Act of 1984
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rikuli deliqti~. aseve amerikuli warmoSobisaa  pirveli sa-

kanonmdeblo aqtebi, romlebic individebs icavs TvalTvalisa

da mosmenisagan. amis magaliTia telefonis mosmenis federa-

luri aqti, 1974 wlis piradi cxovrebis xelSeuxeblobis aqti,

aqti sakabelo mauwyeblobis Sesaxeb, eleqtronuli komunika-

ciebis xelSeuxeblobis  aqti da sxva.

cxadia,  evropuli direqtiva am uflebis dacvis ufro erTian

midgomas irCevs kerZo seqtorSi, vidre es SeerTebul Stateb-

Sia. evropuli direqtiva warmoadgens pasuxs evropuli erTi-

ani bazris Seqmnaze, rac 1990-iani wlebidan daiwyo, SeerTe-

buli Statebis kanonmdebloba ki axali teqnologiebis gaCeniT

piradi cxovrebis daucvelobis gamo Seiqmna.

rotenbergi akritikebs lesigis midgomas da askvnis, rom piradi

cxovrebis xelSeuxeblobis uflebis dacvisaTvis saxelmwifo Zalis-

xmevaa saWiro.

telemarketingi da informaciis meoradi gamoyeneba

bolo wlebis manZilze personaluri monacemebis dacvaze saubri-

sas sakmaod problematuri gaxda informaciis e.w. `meoradi gamoye-

nebis~ problema. termini `informaciis meoradi gamoyeneba~ niSnavs

informaciis gamoyenebas im miznisaTvis, romelic am informaciis mo-

povebis Tavdapirveli mizani ar gaxldaT. informaciis meoradi gamo-

yeneba ZiriTadad SesaZlebeli gaxda cifruli teqnologiebis gaCenis

Sedegad. warmoidgineT adamiani, romelic rekavs telefonis nomerze

raime produqtis SesaZenad. operators, romelic zars iRebs, tele-

fonis nomris amomcnobi aparatis meSveobiT SeuZlia Tavis kompi-

uterSi gadaitanos abonentis telefonis nomeri. telefonis nomer-

Tan erTad SesaZlebelia am piris saidentifikacio da sakredito ba-

raTis nomrebis Setanac eleqtronul bazaSi. es informacia, SesaZloa

SeuerTdes manamde arsebul informacias da Seiqmnas sia momxmare-

belTa personaluri monacemebiT, romelsac sxvadasxva biznesis war-

momadgenlebi telemarketingiT dakavebul firmebs mihyidin. irRveva

Tu ara piradi cxovrebis xelSeuxeblobis dacvis ufleba infor-

maciis meoradi gamoyenebisas?
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am problemis gadasaWrelad arsebobs ramdenime gamosavali,

romelic dRes msoflios sxvadasxva qveyanaSi moqmedebs. erT-erTi

yvelaze mZlavri damcavi meqanizmi informaciis meoradi gamoyenebis

winaaRmdeg aris werilobiTi Tanxmobis wesi: imisaTvis, rom infor-

macia piris Sesaxeb kvlav gamoiyenon sareklamo Tu sxva miznebisaT-

vis, saWiroa am piris winaswari werilobiTi Tanxmoba. SeerTebuli

Statebis kanonmdeblobaSi sakmaod bevria SemTxveva, rodesac aseTi

winaswari werilobiTi Tanxmobaa saWiro informaciis meoradi gamoye-

nebisTvis. magaliTad, samedicino informaciis, SidsiT daavadebulTa

Sesaxeb personaluri monacemebis, alkoholizmisa da narkomaniis ga-

mo samkurnalo programebSi CarTuli pirebis Sesaxeb informaciis

gamJRavnebisTvis saWiroa am pirTa winaswari werilobiTi Tanxmoba.

rac Seexeba sxva monacemebs, am mxriv arsebobs ori SedarebiT nak-

lebad mkacri wesi. erT-erTi maTganis mixedviT informaciis meoradi

gamoyeneba ikrZaleba manamde, sanam piri ar ganacxadebs, rom Tanaxmaa

misi personaluri monacemebi gamoiyenon sxva miznebisaTvis. (e.w. Opt

In Rule). meore wesis Tanaxmad, piris Sesaxeb informaciis gamoyeneba

ar ikrZaleba, Tu igi amis Sesaxeb ar Seatyobinebs im pirs, romelsac

es informacia aqvs (e.w. Opt Out Rule). bolo dros SeerTebul StatebSi

Seqmnili kanonmdebloba piradi cxovrebis xelSeuxeblobis dacvis

sferoSi swored am sam wess iyenebs. magaliTad, sakabelo mauwyeblo-

bis Sesaxeb aqtis Tanaxmad,  sakabelo momsaxurebis miwodebis garda,

ikrZaleba abonentebis personaluri monacemebis sxva miznebisTvis

gamoyeneba. amisaTvis sakabelo mauwyeblebs Tavisi momxmareblebis

Tanxmoba sWirdebaT. internetSi bavSvTa piradi cxovrebis xelSe-

uxeblobis dacvis aqtis Tanaxmad ki aucilebelia arasrulwlovanTa

mSoblebis an arasrulwlovanTa kanonieri warmomadgenlebis Tanx-

moba maT Sesaxeb informaciis gasamJRavneblad. 1991 wlis federa-

luri komunikaciebis komisiis aqtiT telemarketingis firmebs ekrZa-

lebaT im momxmareblebTan reklamireba, romlebmac winaswar ganac-

xades, rom ar surT reklamis miReba. rogorc Cans, SeerTebul Stateb-

Si erTiani federaluri kanonmdebloba ar arsebobs, romelic icavs

eleqtronul personalur monacemebs. kanonmdebloba ZiriTadad Sed-

geba dargobrivi kanonebisagan, romlebic personaluri monacemebis

gamoyenebas aregulirebs konkretul sferoebSi.

1999 wels informaciis meorad gamoyenebasTan dakavSirebiT komu-

nikaciebis federalurma komisiam saintereso saqme29 ganixila. 1996
29 U.S. West v. F.C.C. 182 F. 3d 1224 (10th Cir. 1999)
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wlis komunikaciebis aqtis Tanaxmad,  satelekomunikacio operato-

rebi valdebulni iyvnen, Tavisi momxmareblebisgan moepovebinaT

winaswari Tanxmoba maTi personaluri monacemebis marketingisaTvis

gamoyenebaze. satelekomunikacio operatorebma es wesi sasamarTlo-

Si gaasaCivres, sadac daobdnen, rom e.w.  Opt In Rule30  antikonstitu-

ciuri iyo, radgan igi satelekomunikacio operatorebis komerciuli

gamoxatvis uflebas ewinaaRmdegeboda. meaTe olqis saapelacio sasa-

marTlom daadgina, rom es wesi marTlac arRvevda operatorTa uf-

lebebs. mosamarTle taSam, romelmac sasamarTlos gadawyvetileba

warmoadgina, ganacxada, rom sadavo wesi saxelmwifos mier komerci-

uli gamoxatvis regulirebas warmoadgens. momxmarebelTa persona-

luri monacemebis gamoyeneba ki miznad isaxavda sxva momsaxurebis

SeTavazebas an mis gawevas, rac jdeba komerciuli gamoxatvis klasi-

kur ganmartebaSi. sasamarTlom daadgina, rom saxelmwifom ver daam-

tkica sami gamamarTlebeli garemoeba, romelic komerciuli gamoxat-

vis regulirebis safuZvelia. imisaTvis, rom saxelmwifom komerci-

uli gamoxatva daareguliros, aucilebelia,  saxelmwifom daamtki-

cos, rom: 1. arsebobs am gamoxatvis regulirebis mniSvnelovani sa-

xelmwifo interesi; 2. regulireba am interess pirdapir ukavSirdeba;

3. regulireba ar aris saWiroze farTo  da mkacri. saxelmwifom am

saqmeSi ver aCvena, rom piradi cxovrebis xelSeuxebloba safrTxis

qveS idga. sasamarTlom aseve ganacxada, rom saxelmwifom ver daak-

mayofila zemoxsenebuli testis mesame moTxovna. saxelmwifos SeeZ-

lo ufro naklebad SemzRudveli wesis, anu e.w. Opt Out Rule-is gamo-

yeneba. amasTan, yvelam daadastura, rom momxmarebelTa didi nawili

acxadebda, rom e.w. Opt Out Rule maT uflebebs saTanadod daicavda.

sasamarTlos gadawyvetileba  mkveTrad gayofili xmebiT miiRes

da ramdenime mosamarTlem gansxvavebuli azric warmoadgina, sadac

isini daobdnen, rom sasamarTlom umecreba gamoiCina da saTanado

dacva ar mianiWa piradi cxovrebis xelSeuxeblobis dacvis ufle-

bas31.

30 am wesis Tanaxmad, informaciis meoradi gamoyeneba ikrZaleba manamde, sanam piri ar

ganacxadebs, rom Tanaxmaa, misi personaluri monacemebi sxva miznebisaTvis gamoiyenon.
31 Dissenting Opinion of Judge Briscoe U.S. West v. F.C.C. 182 F. 3d 1224 (10th Cir. 1999)
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satelefono saubrebi, eleqtronuli fosta da

piradi cxovrebis xelSeuxeblobis dacvis ufleba

jer kidev 1928 wels mosamarTle tafti gadawyvetilebaSi saqmeze

omlstedi SeerTebuli Statebis winaaRmdeg32 aRniSnavda, rom, radgan

telefonis mosmenaze ar vrceldeboda konstituciis meoTxe Seswo-

reba da normebi Cxrekis Sesaxeb, saWiro iyo garkveuli axali kanonm-

deblobis miReba, romelic satelefono saubrebis xelSeuxeblobas

daicavda. 1934 wels kongresma miiRo komunikaciebis federaluri

aqti33 _ pirveli sakanonmdeblo aqti, romelic satelefono saubrebis

dacvas isaxavda miznad. miuxedavad amisa, aqtis regulirebis sfero

SezRuduli gaxldaT: igi ar vrceldeboda Statebis mier telefonis

mosmenaze, rac  uproblemod daiSveboda kanonier mtkicebulebad

sasamarTlo procesebze. sabolood, gamoZiebis federalurma biurom

da SeerTebuli Statebis iusticiis departamentma aqtis interpre-

tacia imgvarad moaxdines, rom igi krZalavda mxolod iseT mosmenas,

romlis Sesaxebac informacia gamJRavndeboda. amasTan, SeerTebuli

Statebis uzenaesma sasamarTlomac sakmaod SezRuda aqtis moqmedeba,

rodesac  gadawyvetilebaSi saqmeze goldmani SeerTebuli Statebis

winaaRmdeg,34  daadgina, rom ofisis kedlis gareT mimagrebuli

diqtofonoT saubris Cawera aqtis miznebisaTvis saubris mosmenas

ar wamoadgenda.

aseTi SezRuduli gamoyenebis sapasuxod,  bergerisa35 da katcis36

konstituciuri standartebis gamo da agreTve organizebuli danaSa-

ulis problemis gamo, SeerTebuli Statebis kongresma, romelsac

efeqturad akontrolebdnen demokratebi lindon jonsonis prezi-

dentobisas, miiRo pirveli srulyofili federaluri kanoni, rome-

lic moicavda dacvis meqanizmebs TiTqmis yvela formis saubarsa da

eleqtronuli TvalTvalis formaze.

danaSaulis kontrolisa da usafrTxo quCebis aqtiT37 daculi gax-

da rogorc federaluri da Statis mTavrobis, aseve kerZo pirTa mier

32 Omlstead v. U.S. 277 U.S. 428 (1928)
33 Federal Communications Act  of 1943 CH. 652, # 605, 48 Stat. 1103  (1934) amended by 47

U.S.C. # 605 (1968)
34 Goldman v. United States, 316 U.S. 129 (1942)
35 Berger v. United States. 295 US 78 (1935)
36 ix. gverdi 76
37 Omnibus Crime Control nad Safe Streets Act of 1968 18 U.S.C. 2510-2520
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saubrebis mosmena da faruli eleqtronuli TvalTvali. aqtis pir-

veli nawili (Tavdapirvelad mesame nawili) warmoadgens garkveul

kompromiss saxelmwifosa da individis interesebs Soris, kerZod,

danaSaulis kontrolsa da piradi cxovrebis xelSeuxeblobis dacvis

uflebas Soris. aqtis pirveli nawiliT regulirdeba saxelmwifos

mier satelefono saubrebis mosmena da faruli TvalTvali. 1986 wels

aqtis am nawilSi Sevida cvlilebebi, rac gamowveuli iyo teqnolo-

giuri revoluciiT. aqts daemata eleqtronuli komunikaciebis cneba.

aqtis meore nawili aregulirebs qmedebebs, romliTac xdeba safosto

da iseTi komunikaciis kontroli, romelsac ukve hqonda adgili,

magram mis Sesaxeb informacia inaxeba. aqtis mesame nawiliT regulir-

deba satelekomunikacio operatorebis mier ganxorcielebuli zare-

bis, sabilingo informaciis gamoTxova da telefonis meSveobiT piris

adgilsamyofelis damdgeni aparaturis gamoyeneba.

kanonis Tanaxmad, samarTaldamcavi organoebi valdebulni arian

moipovon sasamarTlos brZaneba imisaTvis, rom ganaxorcielon aqtiT

regulirebuli saqmianoba, telefonis mosmena, TvalTvali da sxva.

unda aRiniSnos, rom SeerTebuli Statebis kanonmdeblobiT amgvari

saqmianoba mkacrad regulirdeba da masze kontroli sasamarTlos

evaleba. kanonmdeblobaSi sakmaod mkacri wesebi arsebobs ukanonod

mopovebuli mtkicebulebebis Sesaxeb. sasamarTlos sxdomaze isini

ar daiSveba. erT-erTi mniSvnelovani dacva am mxriv e.w. `minimizaciis

wesebia~, romlis Tanaxmadac, samarTaldamcavi organoebi valde-

bulni arian Tavi Seikavon saubrebis mosmenisagan anda minimumamde

daiyvanon iseTi mosmena, romelic konkretul eWvmitanils an gamosa-

Ziebel danaSauls ar ukavSirdeba, magaliTad, eWvmitanilis meuRlis

an Svilebis satelefono saubrebi, romlebic usargebloa danaSaulis

dasadgenad. cxadia, rodesac saqme exeba telefonis mosmenas, sakmaod

rTulia am wesis dacva. am praqtikuli sirTuleebis gamo sasamarT-

loebs gauWirdaT saxelmwifos pasuxismgeblobis dadgena am wesis

darRvevisaTvis. am mxriv mniSvnelovan precedents warmoadgens Se-

erTebuli Statebis uzenaesi sasamarTlos gadawyvetileba saqmeze

skoti SeerTebuli Statebis winaaRmdeg38. am saqmis garemoebebis mi-

xedviT narkotikebis saqmis gamoZiebisas sasamarTlom erTi Tvis va-

diT gasca satelefono saubrebis mosmenis brZaneba. mosmenis dros

samarTaldamcavebs ar miuRiaT aranairi zomebi, rom gamoericxaT

38 Scott v. United States, 436 U.S. 128 (1978)
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ararelevanturi saubrebis mosmena. satelefono saubrebis mosmenis

mTeli nawilidan mxolod 40% exeboda narkotikul danaSauls, rom-

lis gamoZiebac momdinareobda. braldebulma sasamarTlos winaSe

daayena Suamdgomloba, sadac daobda, rom dairRva minimizaciis wesi.

sasamarTlos umravlesoba, romlebsac mosamarTle renkvisti war-

moadgenda, ar daeTanxma mosarCeles, rom minimizaciis wesi imas niS-

navs, rom samarTaldamcavebi valdebulni arian keTilsindisierad

moiqcnen da minimumamde daiyvanon ararelevanturi saubrebis mosme-

na. sasamarTlom daadgina, rom minimizaciis wesis darRvevis Tu ar-

darRvevis dasadgenad saWiroa dadgindes, ramdenad gonivrulad moq-

medebda policieli. amasTan, mxolod procentuli Sefardeba rele-

vantur da ararelevantur saubrebs Soris ar warmoadgens wesis

a priori darRvevas. sasamarTlom daadgina sami faqtori, romelic

gamoiyeneba minimizaciis wesis darRvevis dasadgenad: 1. gaTvaliswi-

nebul unda iqnes im danaSaulis tipi, romelsac iZieben; 2. mxedvelo-

baSi unda iqnes miRebuli mosasmeni obieqti (sacxovrebeli saxlis

telefoni, sazogadoebrivi taqsofoni, ofisis telefoni Tu sxva);

3. aseve gaTvaliswinebul unda iqnes im saubarTa xasiaTi, romlebic

ararelevanturia (mokle saubrebia Tu ara, rodis moxda am saubrebis

Cawera Tavdapirvelad _ mosmenis dawyebisas Tu Semdgom, rodesac

ukve garkveulia eWvmitanili). Sesabamisad, sasamarTlom daadgina,

rom winamdebare saqmeSi kanoni ar darRveula, radgan saubrebis ume-

tesoba mokle da erTjeradi (sxvadasxva pirebis mier ganxorciele-

buli) iyo  da maTi mosmenis gareSe maTi relevanturobis dadgena

SeuZlebeli iqneboda.

mosamarTleebma brenanma da marSalma gansxvavebuli mosazrebebi

warmoadgines. isini ar daeTanxmnen sasamarTlos, rodesac man daadgi-

na, rom samarTaldamcavebi ar arian valdebulni keTilsindisierad

daiyvanon minimumamde ararelvanturi saubrebi. maTi azriT, goniv-

rulobis testi, romelic umravlesobam ganaviTara, savalalo Sede-

gebs moitans piradi cxovrebis xelSeuxeblobis dacvis uflebisaT-

vis. es gadawyvetileba akademiur wreebSic mravaljer gaukritike-

biaT da  sxvadasxva Statebi xSirad mas ar emorCilebodnen da samar-

Taldamcavebisgan moiTxovdnen, rom isini keTilsindisierad moqce-

uliyvnen minimizaciis wesis dasacavad39.

39 People v. Brenes, 364 N.E. 2d 1322, 1327 (N.Y. 1977)
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rac Seexeba telefonis mosmenebs, romlebic saxelmwifo usafr-

Txoebis mizniT xorcieldeba, maT aregulirebs aqti kontrdazver-

viTi saqmianobis Sesaxeb40, romlis Sesaxebac qvemoT vrclad vilapa-

rakebT.

erovnuli usafrTxoeba da piradi cxovrebis xelSeuxeblobis

dacvis ufleba

rogorc zemoT aRiniSna, erovnuli usafrTxoebis dacvis mizniT

telefonis mosmenas, eleqtronul TvalTvals da amgvar qmedebebs

aregulirebs aqti kontrdazverviTi saqminobis Sesaxeb. am aqtis

miReba garkveulwilad ganapiroba SeerTebuli Statebis uzenaesi

sasamarTlos gadawyvetilebam saqmeze SeerTebuli Statebi SeerTe-

buli Statebis olqis sasamarTlos winaaRmdeg41. am saqmeSi ramdenime

piri braldebulad cnes SeerTebuli Statebis saxelmwifo qonebis

ganadgurebisTvis, kerZod ki miCiganis Statis centraluri sadaz-

vervo saagentos ofisis afeTqebisaTvis. braldeba efuZneboda tele-

fonis mosmenas, romelic ganxorcielda SeerTebuli Statebis gene-

raluri prokuroris brZanebis safuZvelze, magram mosamarTlis Tan-

xmobis gareSe. sasamarTlo procesze braldebulebma moiTxoves am

Canawerebis ganxilva sasamarTlos mier da maTi kanonierebis gansaz-

Rvra. saxelmwifo daobda, rom miuxedavad imisa, rom am saqmeSi ar

arsebobda sasamarTlos Tanxmoba, mosmena ganxorcielda SeerTebuli

Statebis prezidentis diskreciuli uflebis Tanaxmad, romelic

qveynis prezidents gaaCnia erovnuli usafrTxoebis dacvisaTvis ge-

neraluri prokuroris meSveobiT.

SeerTebuli Statebis uzenaesi sasamarTlo SeerTebuli Statebis

mTavrobas ar daeTanxma da telefonis mosmena ukanond cno. sasamarT-

lom ganmarta, rom arsebobs ramdenime gamonaklisi, rodesac SesaZle-

belia sagamoZiebo moqmedebebis ganxorcieleba sasamarTlos brZane-

bis gareSe,42 magram am saqmeSi aseTi garemoebebi ar arsebobs. sasa-

marTlos Tanxmoba kargad gamocdil meqanizms warmoadgens efeqtu-

ri sagamoZiebo moqmedebebisa da konstituciis meoTxe SesworebiT

40 Foreign Intelligence Surveillance Act of 1978, 50 USC 1801.
41 United States v. United States Distroct Court, 407 U.S. 297 (1972)
42 Katz v. United States ix. gverdi
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daculi uflebebisaTvis. amasTan, sasamarTlo ganmartavs, rom igi

ar exeba prezidentis uflebamosilebas, rodesac saqme exeba erov-

nuli usafrTxoebis sakiTxs da sadac subieqti ucxo qveynis moqa-

laqea. am saqmeSi braldebulebi SeerTebuli Statebis moqalaqeebi

arian, Sesabamisad, isini ucxo Zalas ar wamoadgenen.

rogorc Cans, es gadawyvetileba adgens mkveTr sazRvars ufleba-

mosilebebs Soris, romlebic ucxo Zalis winaaRmdeg mimarTul saqmi-

nobas exeba da romlebic SeerTebuli Statebis qveynis SigniT momx-

dar qmedebebs ukavSirdeba. sasamarTlom daadgina, rom, miuxedavad

erovnuli usafrTxoebis sakiTxisa, rodesac saqme exeba qveynis Sig-

niT Cadenil danaSaulebebs, maSin am saqmeebze konstituciis meoTxe

SesworebiT dadgenili standartebi moqmedebs. sasamarTlos araferi

uTqvams `ucxo Zalebis~ mosmenasa Tu TvalTvalze. Sesabamisad, sasa-

marTlom kongress es sakiTxi Riad dautova. ris Semdegac kongresma

1978 wels miiRo specialuri kanoni, romelic am sakiTxebs areguli-

rebs _ aqti kontrdazverviTi saqmianobis Sesaxeb. es aqti sakmaod

rTuli sakanonmdeblo dokumentia. qvemoT mocemulia kanonis Ziri-

Tadi principebi da procedurebi.

aqtis Tanaxmad, Seqmnilia specialuri sasamarTloebi, romlebic

aqtiT regulirebul saqmeebs ganixilaven. sasamarTlos Semadgenlo-

bas SeerTebuli Statebis uzenaesi sasamarTlos Tavmjdomare adgens

SeerTebuli Statebis federaluri saapelacio olqis sasamarTlos

mosamarTleebisagan. am mosamarTleTagan sami _ saapelacio instan-

ciis mosamarTlea, romlebic ganixilaven aqtis safuZvelze miRebul

saapelacio gancxadebebs. 2004 wlis monacemebiT sasamarTloebi yo-

velTvis akmayofileben federaluri oficris Suamdgomlobas. aqtiT

regulirebuli saqmianobis ganxorcieleba sasamarTlos brZanebis

gareSec dasaSvebia.

kanonis Tanaxmad, saWiroa, rom sasamarTlos federalurma ofi-

cerma mimarTos, romelsac winaswar ukve mopovebuli aqvs SeerTebu-

li Statebis generaluri prokuroris Tanxmoba. man sasamarTlos un-

da warudginos piris identifikacia da daamtkicos, rom qmedeba auci-

lebelia dazverviTi saqmianobis farglebSi da ara Cveulebrivi gamo-

Ziebis konteqstSi. mosamarTle uflebamosilia gasces brZaneba, Tuki

arsebobs dasabuTebuli eWvi da minimizaciis procedurebi kanons Se-

esabameba. unda aRiniSnos, rom dasabuTebuli eWvis standarti am ka-

noniT bevrad ufro dabalia, vidre es Cveulebrivi sisxlis samarT-

lis danaSaulis drosaa miRebuli. saxelmwifos ar akisria valdebu-
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leba, daasabuTos, rom arsebobs gonivruli eWvi, rom konkretulma

subieqtma danaSauli Caidina. saxelmwifos evaleba, daadasturos,

rom piri warmoadgens kanoniT gansazRvrul `ucxo Zalas~ da rom ar-

sebobs informaciis mopovebis SesaZlebloba. Sesabamisad, aqtiT gaT-

valiswinebuli sasamarTlos procedurebic ufro naklebad mkacria,

vidre sisxlis samarTlis saqmis gamoZiebisas. SejibrebiTobis prin-

cipic Sesustebulia sasamarTlo ganxilvisas. samarTaldamcavebs ar

evalebaT sasamarTlos periodulad Seatyobinon mosmenis an Tval-

Tvalis mimdinareobis Sesaxeb da warudginon amoRebuli mtkicebu-

lebebis CamonaTvali brZanebis gamcem mosamarTles, rogorc es Cve-

ulebriv xdeba xolme.

rogorc Cans, am kanonmdeblobas sakmaod farTo moqmedebis farg-

lebi aqvs da mas xSirad akritikeben, misi moqmedeba ufro gaizarda

11 seqtembris Sedegad, mas Semdeg, rac Patroit Act miiRes.
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piradi monacemebis dacva evropis kavSirSi

evropis kavSirSi piradi monacemebis dacva ZiriTadad uzrunvel-

yofilia evropis parlamentis da sabWos 1995 wlis 24 oqtombris di-

reqtiviT `pirTa dacvis Sesaxeb maTi piradi monacemebis gadamuSave-

bis procesSi da aseTi monacemebis Tavisufali mimoqcevis Sesaxeb~

(Directive 95/46/EC on the protection of individualts with regard to the pro-

cessing of personal data and on the free movement of such data). direqtiva

miznad isaxavs, dacul iqnes balansi pirTa piradi monacemebis dac-

vasa da evropis kavSirSi piradi monacemebis Tavisufal mimoqcevas

Soris. direqtiva awesebs mkacr SezRudvebs piradi monacemebis Seg-

rovebasa da gamoyenebaze da moiTxovs, rom yovelma wevrma saxelmwi-

fom Seqmnas damoukidebeli erovnuli organo, romelic pasuxismge-

beli iqneba am monacemebis dacvaze.

direqtiva gamoiyeneba im monacemebis mimarT, romelTa gadamuSa-

veba xdeba avtomatizebuli saSualebebiT (magaliTad, monacemTa kom-

piuteruli baza momxmarebelTa Sesaxeb) da im monacemebis mimarT,

romelic avtomaturi failebis sistemebis (qaRaldis tradiciuli

failebi) nawils warmoadgens.

direqtiva ar gamoiyeneba Semdeg monacemTa gadamuSavebis mimarT:

romelsac axdens fizikuri piri mxolod piradi Tu ojaxuri

miznebisaTvis;

piradi cxovrebis

xelSeuxeblobis dacva

evropaSi
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iseTi saqmianobis dros, romelic scildeba evropis

Tanamegobrobis samarTlis (Community Law) farglebs,

magaliTad, operaciebs sazogadoebrivi usafrTxoebis,

Tavdacvisa da saxelmwifo uSiSroebis sferoebSi.

direqtiva miznad isaxavs daicvas pirTa uflebebi da Tavisufle-

bebi piradi monacemebis gadamuSavebis procesSi, im saxelmZRvanelo

principebis dawesebiT, Tu rodis SeiZleba CaiTvalos es procesi

kanonierad. saxelmZRvanelo principebi ukavSirdeba:

monacemebis xarisxs: piradi monacemebis gadamuSaveba unda

moxdes samarTlianad da kanonierad, xolo misi Segroveba

moxdes konkretuli, mkafio da legitimuri miznebiT;

monacemTa gadamuSavebis legitimurobas: piradi monacemebis

damuSaveba SesaZlebeli unda iyos mxolod im SemTxvevaSi, Tu

konkretulma pirma garkveviT ganacxada Tavisi Tanxmoba amaze,

an Tu am monacemebis Segroveba-damuSaveba aucilebelia:

_ kontraqtis SesrulebisTvis, romlis mxaresac es piri

warmoadgens;

_ samarTlebrivi valdebulebis SesrulebisTvis, romelsac

es piri eqvemdebareba;

_ makontroleblis arsebiTi interesebis dasacavad;

_ sazogadoebrivi interesis mqone amocanis Sesasruleblad;

_ makontroleblis legitimuri interesebis

uzrunvelsayofad.

monacemTa damuSavebis specialur kategoriebs: akrZalulia

iseTi piradi monacemebis Segroveba-damuSaveba, romelic

Seexeba rasobriv Tu eTnikur warmomavlobas, politikur

mosazrebebs, religiur Tu filosofiur rwmenas,

profkavSirebis wevrobas, piris janmrTelobas da seqsualur

cxovrebas. es debulebebi da maTi gamonaklisebi

kvalificirdeba, magaliTad, im SemTxvevaSi, rodesac amgvari

informaciis Segroveba-damuSaveba aucilebelia am piris

sasicocxlo interesebis dasacavad an prevenciuli medicinisa

Tu samedicino diagnostikisTvis.

informacias, romelic xelmisawvdomia Tavad am pirisTvis:

makontrolebelma garkveuli informacia unda miawodos im

pirs, romlisganac man moipova informacia (makontroleblis
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vinaoba, informaciis Segroveba-damuSavebis miznebi,

monacemebis mimRebi pirebi da sxv);

ama Tu im pirisaTvis am monacemebis xelmisawvdomobas:

yovel pirs, romlis Sesaxebac Segrovda anda damuSavda

informacia, ufleba aqvs, makontroleblisgan moiTxovos:

_ dasturi, rom mis Sesaxeb informacias agroveben anda

amuSaveben;

_ iseTi monacemebis uaryofa, waSla Tu dablokva, romlis

Segroveba-damuSaveba ar Seesabameba am direqtivis

debulebebs, kerZod, monacemebis arasruli an araswori

xasiaTis gamo, da am cvlilebebis Sesaxeb im pirTa

informireba, romelTaTvisac xelmisawvdomi gaxda es

monacemebi.

gamonaklisebs da SezRudvebs: monacemebis xarisxTan

dakavSirebuli principebi, ama Tu im pirisaTvis

gasamJRavnebeli informacia, xelmisawvdomobis ufleba da

Segroveba-gadamuSavebis sajarooba SeiZleba SeizRudos iseTi

interesebis dasacavad, rogoricaa erovnuli usafrTxoeba,

Tavdacva, sazogadoebrivi uSiSroeba, danaSaulTa devna, wevr-

saxelmwifos an evrokavSiris mniSvnelovani ekonomikuri Tu

finansuri interesi an Tavad mocemuli piris dacva;

monacemTa Segroveba-damuSavebis winaaRmdegobis uflebas:

pirs ufleba unda hqondes, kanonier safuZvelze win aRudges

masTan dakavSirebuli informaciis Segroveba-damuSavebas. mas

aseve ufleba unda hqondes sakuTari surviliT da ufasod win

aRudges im piradi monacemebis Segroveba-damuSavebas, romlis

gamoyenebasac makontrolebeli apirebs  pirdapiri marketingis

miznebisTvis. mas unda ecnobos, vidre mis Sesaxeb informacia

miewodebaT mesame pirebs pirdapiri marketingis miznebisTvis

da garkveviT mieces amgvari gamJRavnebisaTvis winaaRmdegobis

gawevis ufleba;

monacemTa Segroveba-damuSavebis konfidencialurobas da

usafrTxoebas: arc erTma pirma, romelic moqmedebs

makontroleblis an Semgroveblis anda dammuSaveblis

uflebamosilebiT, romelsac xeli miuwvdeba pirad

monacemebze, ar unda moaxdinos informaciis Segroveba-

damuSaveba makontroleblis Sesabamisi instruqciebis gareSe.

aseve, makontrolebelma unda miiRos Sesabamisi zomebi, raTa
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dacul iqnes piradi monacemebi SemTxveviTi Tu ukanono

ganadgurebis an danakargisagan, Secvlisa Tu ukanono

gamJRavnebisagan;

Tanamdebobrivad maRla mdgomi piris informirebas

Segroveba-gadamuSavebis Sesaxeb: makontrolebelma unda

acnobos erovnul  zedamxedvel organos (national supervi

sory authority), vidre igi ganaxorcielebs pirad monacemebTan

dakavSirebul raime operacias  (processing operation). amgvari

Setyobinebis miRebis Semdeg erovnulma zedamxedvelma

organom unda Seafasos am piris uflebebisa da

TavisuflebebisaTvis Seqmnili riski. miRebul unda iqnes

aucilebeli zomebi Sesabamisi operaciebis sajaroobisaTvis

da sazedamxedvelo organoebma unda awarmoon reestri am

operaciebis Sesaxeb.

yovel pirs ufleba aqvs mimarTos sasamarTlos misi nebismieri

uflebis darRvevis Sesaxeb, romelic garantirebuli aqvs

erovnuli kanonmdeblobiT piradi monacemebis dacvis Sesaxeb.

aseve, yovel pirs, romelsac ziani miadgeba misi piradi mona-

cemebis ukanonod Segroveba-damuSavebis gamo, ufleba aqvs mi-

iRos kompensacia gancdili zianis asanazRaureblad.

nebadarTulia piradi monacemebis gadacema evrokavSiris wevr-

saxelmwifodan im mesame saxelmwifoSi, sadac moqmedebs dacvis

adekvaturi done. amasTan, es informacia aranair SemTxvevaSi

(garda direqtivaSi CamoTvlili gamonaklisi SemTxvevebisa) ar

SeiZleba gadaeces iseT mesame qveyanas, sadac dacvis reJimi

dabalia.

direqtiva miznad isaxavs xeli Seuwyos erovnul da Tanamegob-

robis doneze qcevis kodeqsebis SemuSavebas, rac, Tavis mxriv,

nayofieri iqneba erovnuli da Tanamegobrobis debulebebis

Sesrulebis procesSi.

evrokavSiris yoveli wevr-saxelmwifo valdebulia gansazRv-

ros erTi an meti damoukidebeli saxelmwifo organo, romelic

pasuxismgebeli iqneba am direqtivis Sesabamisad wevr-saxelmwi-

foebis mier miRebuli kanonmdeblobis Sesrulebaze.
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evrokavSiris doneze Seiqmneba specialuri samuSao jgufi (A

Working Party on the Protection of Individuals with regard to the Proces-

sing of personal Data), romelSic Sevlen erovnuli sazedamxed-

velo struqturebis, Tanamegobrobis institutebisa da orga-

noebis sazedamxedvelo funqciebis mqone Tanamdebobis pirTa

da evrokomisiis warmomadgenlebi.

evrokavSirSi piradi monacemebis dacvis konteqstSi aseve unda

mivuTiToT Semdeg dokumentebze:

komisiis 2004 wlis 14 maisis gadawyvetileba 2004/535/EC

(Commission Decision 2004/535/EC of 14 May 2004 on

the adequate protection of personal data contained

in the Passenger Name Record of air passengers transferred

to the United States Bureau of Customs and Border Protection).

am gadawyvetilebaSi komisiam miiCnia, rom monacemebi evrokav-

Siris sahaero mgzavrebis Sesaxeb, romlebic gadaecema aSS-is

xelisuflebas, eqvemdebareba `adekvatur dacvas~, rac dadge-

nilia 95/24/EC direqtiviT evrokavSiris gareT monacemebis ga-

dacemis SemTxvevisTvis. aRsaniSnavia, rom 2001 wlis 11 seqtem-

bris movlenebis Semdeg aSS-is kongresma miiRo kanoni, romelic

aSS-Si, aSS-dan an aSS-is gavliT sahaero reisebis ganmaxorci-

elebeli aviakompaniebisgan moiTxovs xelmisawvdomi gaxados

mgzavrTa saxelebisa da gvarebis Canawerebi (Passenger Name

Records (PNR)). amis Semdeg evrokomisiam daiwyo intensiuri mo-

laparakebebi aSS-is xelisuflebasTan imis uzrunvelsayofad,

rom aSS-m srulad daicvas mgzavrTa uflebebi maTi monacemebis

dacvasTan dakavSirebiT da mkafio iyos samarTlebrivi suraTi

(reinforcing legal certainty).

evropis parlamentisa da sabWos 2002 wlis 12 ivlisis 2002/58/

EC direqtiva (Directive 2002/58/EC of the European Parliament and

of the Council of 12 July 2002 concerning the processing of personal

data and the protection of privacy in the electronic communications

sector).
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2002 wels am direqtivis miReba miznad isaxavda axali samarT-

lebrivi maregulirebeli reJimis amoqmedebas eleqtronuli

komunikaciebis sferoSi. igi Seicavs debulebebs mTeli rigi

met-naklebad problemuri Temebis Sesaxeb, rogoricaa wevr-

saxelmwifoebis mier monacemebis Senaxva policiis miznebis-

Tvis (retention of data for the purposes of police surveillance),

eleqtronuli fostis gagzavna, piradi monacemebis Setana sa-

jaro direqtoriebSi da sxva (magaliTad, the use of cookies).

evropis parlamentis da sabWos  2000 wlis 18 dekembris 45/2001

regulacia (Regulation (EC) No 45/2001 of the European Parliament

and of the Council of 18 December 2000 on the protection of individu

als with regard to the processing of personal data by the Community

institutions and bodies and on the free movement of such data).

evropis kavSirisa da SeerTebuli Statebis erToblivi

SeTanxmeba e.w. Safe Harbor Concept

evropis komisiis direqtiva evropaSi personaluri monacemebis

dacvis Sesaxeb43 1998 wels Sevida ZalaSi. rogorc zemoT aRiniSna,

direqtivis mixedviT evropis kavSiris qveynebs ekrZalebaT persona-

luri monacemebis gadacema kavSiris arawevrebisaTvis, romlebic ar

akmayofileben e.w. `evropuli adekvaturobis standarts~ piradi

cxovrebis xelSeuxeblobis dacvis sferoSi. cnobilia, rom  evropis

kavSiris msgavsad, SeerTebuli Statebis erT-erTi mizani  piradi

cxovrebis xelSeuxeblobis uflebis dacva da popularizaciaa. mi-

uxedavad amisa, evropis kavSirisgan gansxvavebiT, SeerTebul Stateb-

Si am sferoSi erTiani kanonmdebloba ar miuRiaT. SeerTebul Stateb-

Si seqtoruli kanonebi moqmedebs, romlebic sxvadasxva sferoSi are-

gulirebs piradi cxovrebis xelSeuxeblobis dacvis uflebas. evro-

pis kavSiri sxvagvar midgomas irCevs. aq Seiqmna erTiani direqtiva,

romelic zogadad yvela sferoSi aregulirebs personalur monacem-

Ta dacvas, moiTxovs, rom wevrma saxelmwifoebma Seqmnan erovnuli

organoebi personaluri monacemebis dasacavad da sxva.

43 Directive 95/46/EC on the protection of individualts with regard to the processing of personal

data and on the free movement of such data
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am gansxvavebebis gamo cxadi iyo, rom direqtivis ZalaSi Sesvlis

momentidan amerikul kompaniebs didi problemebi SeeqmnebodaT evro-

paSi biznesis warmoebis dros. am problemis gadasaWrelad SeerTe-

buli Statebis savaWro departamentma evropul komisiasTan erTad

daiwyo konsultaciebi e.w. Safe Harbor Concept-is Sesaqmnelad. es Se-

Tanxmeba evropis kavSirma 2000 wels daamtkica. es qmnis warmatebul

da efeqtur meqanizms personaluri monacemebis dasacavad, rodesac

es monacemebi evropis kavSiris sazRvars gadakveTs.

nebismier organizacias, romelic SeerTebul StatebSia registri-

rebuli, SeuZlia nebayoflobiT mimarTos SeerTebuli Statebis

savaWro departaments da moiTxovos im siaSi Seyvana, romelic SeTanx-

mebis safuZvelze iqmneba. aucilebelia, rom kompaniam warmoadginos

Tavisi ganacxadi personaluri monacemebis dacvasTan dakavSirebiT

da daakmayofilos kidev erTi moTxovna: aucilebelia, rom kompaniam

an Tavad Seqmnas da warmoadginos personaluri monacemebis dacvis

politika, romelic SeTanxmebas ar ewinaaRmdegeba, an SeuerTdes

personaluri monacemebis dacvis ukve arsebul programas.

amasTan, aucilebelia, rom kompania akmayofilebdes SeTanxmebis

Svid princips:

Setyobineba. organizacia valdebulia, rom pirs Seatyobinos im

miznis Sesaxeb, ris gamoc grovdeba da SemdgomSi gamoiyeneba perso-

naluri monacemebi. am wesSi unda arsebobdes organizaciasTan dakav-

Sirebis procedura, saCivrebis Setanis meqanizmi, mesame pirTa Camo-

naTvali, romlebsac SeiZleba gadaeceT informacia da sxva saSuale-

bebi, rac pirs SeuZlia gamoiyenos, rom SezRudos Tavisi personaluri

monacemebis gamJRavneba da gamoyeneba.

arCevani. organizacia valdebulia misces pirebs SesaZlebloba,

rom maT uari Tqvan personaluri monacemebis sxva pirebisaTvis gada-

cemasa an gamoyenebaze (anu gamoiyenos e.w. Opt Out Rule). gansakuTre-

biT mniSvnelovani monacemebis SemTxvevaSi ki kompania valdebulia

gamoiyenos e.w. Opt In Rule, ra SemTxvevaSic informaciis gacema an

sxva miznebisaTvis gamoyeneba ikrZaleba, sanam piri Tanxmobas weri-

lobiT ar daadasturebs.

Semdgomi gadacema (mesame pirebisaTvis gadacema). imisaTvis, rom

personaluri monacemebi kompaniam mesame pirebs gadasces, man unda

gamoiyenos Setyobinebisa da arCevanis principebi. amasTan, kompaniam

mesame pirebisgan unda moiTxovos piradi cxovrebis xelSeuxeblobis

dacvis uflebis SeTanxmebasTan Sesabamisi programa.
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daSveba. pirs ufleba unda hqondes, rom miiRos mis Sesaxeb arsebuli

informacia, Seasworos, daamatos an waSalos garkveuli informacia, im

SemTxvevebis gamoklebiT, rodesac daSveba sxva pirTa piradi cxovrebis

xelSeuxeblobis dacvis uflebas Seuqmnis safrTxes.

usafrTxoeba. organizacia valdebulia miiRos gonivruli zomebi

piris personaluri monacemebis dasacavad da Tavidan airidos maTi

dakargva, borotad gamoyeneba, masTan ukanono daSveba, Secvla da

ganadgureba.

monacemTa erTianoba. personaluri monacemebi unda miesadage-

bodes im miznebs, risTvisac isini Seiqmna an Segrovda.

ganxorcieleba. imisaTvis, rom SeTanxmebis normebi dacul iqnes

da individebs uflebebis aRdgena SeeZloT, organizacia valdebulia:

1. Seqmnas saCivrebis miRebisa da ganxilvis damoukidebeli, efeqturi

da swrafi saSualebebi da zianis anazRaurebis meqanizmebi; 2. Seimu-

Saos procedurebi, romliTac daadgens, rom mesame pirebi emorCi-

lebian SeTanxmebis principebs da maTTvis informaciis gadacema

usafrTxoa; 3. Seqmnas procedurebi uflebebis aRsadgenad maTi dar-

Rvevis dadgenis SemTxvevaSi. sanqciebi gonivrulad mkacri unda iyos,

raTa kompaniebma Tavi ar aaridon valdebulebebis Sesrulebas.

mas Semdeg, rac kompania an romelime organizacia SeerTebuli Sta-

tebis savaWro departamentis sias SeuerTdeba, igi sargeblobs

Semdegi privilegiebiT:

evropis kavSiris yvela wevr-saxelmwifo valdebulia daemorCi-

los evropis komisiis gadawyvetilebas adekvaturobis dadgenis Sesaxeb.

CaiTvleba, rom registrirebuli kompaniebi akmayofileben

adekvaturobis principebs da maTi monacemebis gacvla gagrZeldeba;

wevr-saxelmwifoebi avtomaturad  miscemen monacemTa gacvlis

dasturs;

evropis kavSiris moqalaqeebis saCivrebs SeerTebuli Statebis

sasamarTlo sistemaSi garkveuli gamonaklisebiT ganixilaven.

SeTanxmeba iTvaliswinebs martiv da iaf procedurebs adekvatu-

robis dasadastureblad, romelic xelmisawvdomia rogorc didi, ase-

ve mcire da saSualo biznesis warmomadgenelTaTvis. evropis kavSirSi

registrirebul nebismier organizacias SeuZlia gadaamowmos kompa-

niis registracia SeerTebuli Statebis savaWro departamentis veb

gverdze, romelic regularulad ganaxldeba.44

44 ix. veb gverdi <www.export.gov.safeharbor>
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Sesavali

evropis adamianis uflebaTa da fundamentur TavisuflebaTa kon-

vencia icavs adamianis piradi cxovrebis xelSeuxeblobas. konvenciis

me-8 muxli ganmartavs:

`1. yvelas aqvs ufleba pativi scen mis pirad da ojaxur cxovrebas,

mis sacxovrebelsa da mimoweras.

2. dauSvebelia sajaro xelisuflebis Careva am uflebis ganxor-

cielebaSi, garda iseTi Carevisa, rac daSvebulia kanoniT da aucile-

belia demokratiul sazogadoebaSi erovnuli uSiSroebis, sazogado-

ebrivi usafrTxoebis an qveynis ekonomikuri keTildReobis intere-

sebisaTvis an uwesrigobis an danaSaulis Tavidan asacileblad, janm-

rTelobis an zneobis an sxvaTa uflebaTa da TavisuflebaTa dasaca-

vad.~

rogorc konvenciis me-8 muxlis pirveli punqtidan Cans piradi

cxovrebis xelSeuxebloba ramodenime elementisagan Sedgeba. esenia

1. piradi cxovreba

2. ojaxuri cxovreba

3. sacxovrebeli adgilis ufleba

4. mimowera

piradi cxovrebis

xelSeuxeblobis ufleba

adamianis uflebaTa da

ZiriTad TavisuflebaTa

konvenciis mixedviT
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Sinaarsi

evropis sasamarTlos praqtikam daamkvidra piradi cxovrebis

farTo gageba. igi ar faravs mxolod pirovnebis Sinagan samyaros,

e.w. `Sinagan wres~, aramed piris SesaZleblobas iqonios kontaqti gare

samyarosTan, sxva adamianebTan. piradi cxovrebis kategoriaSi sasa-

marTlom agreTve moaqcia piris profesiuli saqminobis farglebSi

damyarebuli urTierTobebic.45

saxelmwifos an mesame piris mier piradi informaciis Segroveba

iTvleba pirad cxovrebis arealSi SeWrad. piradi komunikaciebis

darRveva am komunikaciis Sinaarsis miuxedavad aseve xvdeba me-8 mux-

lis dacvis farglebSi. saxelmwifo organoSi Senaxul sakuTar pirad

monacemebze xelmisawvdomoba piradi cxovrebis xelSeuxeblobis

nawilia.46

piradi cxovrebis arealSi xvdeba adamianis sqesobrivi cxovrebac

da daculia evrokonvenciis me-8 muxliT. sqesobrivi urTierTobebi,

maT Soris orientacia, piris intimur samyaros warmoadgens da Sesa-

bamisad masSi Careva uflebis darRvevad CaiTvala.47

evrosasamarTlos marTlmsajulebam adamianis saxeli da gvari,

aseve sxva saxis piris maidentificirebeli informacia me-8 muxlis

dacvis sferoSi moaqcia, aseve piris survilis arsebobis SemTxvevaSi

gasaidumloebas eqvemdebareba sqesis Secvlis Semdeg Zveli pirado-

bis damadasturebeli informacia.48

piradi cxovreba

45 Niemietz v. Germany, 16/12/1992 wlis gadawyvetileba
46 Gaskin v. the United Kingdom 7/06/1989 wlis gadawyvetileba
47 Dungeon v. the  United Kingdom, 22/09/1997 wlis gadawyvetileba
48 B v. France, 25/03/1992 wlis gadawyvetileba
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piris fizikuri da fsiqologiuri xelSeuxebloba piradi cxovre-

bis erT-erTi fundamenturi Semadgeneli nawilia da me-8 muxlSi dac-

vis farglebSi Sedis. piris mimarT ganxorcielebuli fizikuri Zala-

doba, sxeulebrivi sasjelebi, Tu igi cdeba daSvebul farglebs,

warmoadgens evrokonvenciis darRvevas. fizikuri da moraluri xel-

Seuxeblobis kategoriaSi Sedis iZulebiTi samedicino mkurnaloba

an analizebi49, maT Soris savaldebulo vaqcinaciac. Sesabamisad Tu

daculi ar aris garkveuli moTxovnebi, msgavsi iZulebiTi moqmedeba

CaiTvleba piradi cxovrebis xelSeuxeblobis darRvevad.

Tavad piradi cxovrebis xelSeuxeblobac Sinaarsis mixedviT Se-

iZleba ramodenime Zireul elementad daiyos:

piradi informaciis Segroveba damuSaveba da Senaxva;

sqesobrivi urTierTobebis Tavisufleba

saxelis ufleba

fizikuri da moraluri xelSeuxebloba

regulireba

evropis sasamarTlos marTlmsajulebis mixedviT saxelmwifos

piradi cxovrebis xelSeuxeblobis SezRudvisas gaaCnia garkveuli

Sefasebis farglebi. am farglebSi man unda gansazRvros, erTi arse-

buli legitimuri mizanis buneba da mniSvneloba da Carevis saxe da

buneba.

piradi informaciis Segroveba, damuSaveba da Senaxva

xSiria sxvadasxva organoebis mier adamianis Sesaxeb piradi infor-

maciis Segrovebis SemTxvevebi, magaliTad aRwera. aseTi informaciis

Tavmoyra piris Tanxmobis gareSe xvdeba evrokonvenciis meaTe muxlis

dacvis qveS. Tumca arsebobs amave muxliT gaTvaliswinebuli gamo-

naklisebic. piris Tanxmobis gareSe xdeba or ZiriTad SemTxvevaSi:

1. danaSaulTan brZola da gamoZiebis interesebi; an

2. erovnuli usafrTxoeba da erovnul uSiSroeba.

49 Peters v. the Netherlands, 6/04/1994 wlis gadawyvetileba
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TiToeuli konkretuli saqmis ganxilvisas sasamarTlo amowmebs

Tavad informaciis moculobas da amowmebs ramdenad aucilebeli iyo

demokratiuli sazogadoebisaTvis msgavsi SezRudvis daweseba.

gamoZiebis interesebi

piradi monacemebis Segroveba dasaSvebia gamoZiebis mimdinareobi-

sas eWvmitanili piris mimarT. teroristuli danaSaulis winaaRmdeg

brZolisas piradi cxovrebis dacvis standarti kidev ufro dabalia

am danaSaulis winaaRmdeg brZolis mwvave sazogadoebrivi moTxovni-

lebidan gamomdinare. am SemTxvevaSi samarTaldamcav organoebs eZ-

levaT ufleba informacia Seagrovon im pirebze, romelTa mimarTac

ar arsebobs danaSaulSi monawileobis dasabuTebuli eWvi.50

erovnuli usafrTxoeba

evropis sasamarTlos marTlmsajulebis mixedviT saxelmwifos

aqvs legitimuri ufleba SezRudos piradi cxovrebis xelSeuxebloba

erovnuli usafrTxoebis dacvis motiviT. eWvs gareSea, rom safrTxis

arsebobisas saxelmwifos Sesabamisi organoebi uflebamosilebi

arian Seagrovon piradi informacia, da SemdgomSi gamoiyenon usafr-

Txoebis uzrunvelsayofad. magram saxelmwifos es ufleba  ar aris

SeuzRudavi. erTi, am SemTxvevaSi unda moxdes saxelmwifos interesis

da SezRudvis formis da zomis dabalanseba. meore, saxelmwifos unda

gaaCndes adekvaturi da efeqturi samarTlebrivi garantiebi gada-

metebuli Carevis winaaRmdeg.51 es gulisxmobs pirvel rigSi informa-

ciis Segrovebis safuZvlebi, wesi da farglebi unda iyos kanoniT

gansazRvruli. meore, unda arsebobdes damoukidebeli da efeqturi

zedamxedvelobis sistema. magaliTad, damoukidebeli ombudsmenis

instituti SeiZleba CaiTvalos aseTad.

piradi informaciis mesame pirebisaTvis gadacema

evropis sasamarTlos saqmeebidan gamomdinare piradi informaciis

mesame pirebisaTvis gadacema CaiTvleba me-8 muxliT daculi piradi

cxovrebis xelSeuxeblobis darRvevad. Tumca arsebobs SemTxvevebi,

rodesac am informaciis mesame pirebisaTvis gadacemis sazogadoeb-

rivi mniSvneloba gadawonis piradi informaciis dacvis interess.

50 McVeigh, O’Neill and Evans v the United Kingdom 18/03/1981 wlis gadawyvetileba
51 Leander v Sweden, 26/03/1987 wlis gadawyvetileba
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evropis sasamarTlom eWvmitanilis fotosuraTis mesame pirebi-

saTvis gadacema legitimurad CaTvala, vinaidan es mxolod da mxo-

lod emsaxureboda danaSaulis gamoZiebas da Tavad fotosuraTi mo-

povebuli iyo procesualuri normebis dacviT.52

samarTaldamcavi organoebis mxridan presisaTvis piradi infor-

maciis gadacema daiSveba mxolod zogadi faqtebisa da informaciis

farglebSi.

samedicino informaciis gamJRavneba

zogadi wesis Sesabamisad piris samedicino informacia piradi sa-

idumlos kategorias ganekuTvneba, Tumca arsebobs SemTxvevebi, ro-

desac aseTi informaciis gamJRavneba dasaSvebia danaSaulis efeq-

turad gamoZiebis da samarTliani sasamarTlos uflebis uzrunvel-

sayofad. evropis sasamarTlom daadgina rom TiToeuli aseTi SemT-

xveva individualurad unda iqnes ganxiluli viTarebisa da konkre-

tuli faqtebidan gamomdinare.53

transseqsualebTan dakavSirebuli informacia

sqesis SecvlasTan dakavSirebulia garkveuli Taviseburebebi,

kerZod xdeba adamianis piradi informaciis Secvla, rac garkveul sir-

TuleebTan aris dakavSirebuli. saidentifikacio niSnebis Secvla iwvevs

garkveul sirTuleebs, marTlwesrigis dacvis da danaSaulis winaaRmdeg

brZolis kuTxiT. amis gamo strasburgis sasamarTlom saxelmwifoebs

mianiWa Sefasebis farTo zRvari sqesis SecvlasTan dakavSirebuli

sakiTxebis regulirebisas. zogadi tendenciis mixedviT pirs aqvs

ufleba moiTxovos mis piradobis damadasturebel dokumentebSi

monacemebis Secvla. Tumca es ar exeba iseT dokumentebs, romlebic

konkretuli faqtis arsebobas mowmoben, magaliTad dabadebis mowmoba.

sqesobrivi urTierTobis Tavisufleba

evropis adamianis uflebaTa sasamarTlom erTmniSvnelovnad ganac-

xada, rom seqsualuri orientaciis gamo sanqciebis daweseba warmo-

adgens piradi cxovrebis xelSeuxeblobis pirdapir darRvevas.54 sasa-

52 Doorson v. Netherlands, 29/11/1993 wlis rezolucia
53 Z. v. Finland, 25/02/1997 wlis gadawyvetileba
54 Dudgeon v. the United Kingdom 22/09/1981 wlis gadawyvetileba
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marTlos ganmartebiT demokratiuli saxelmwifos erT-erTi ZiriTadi

fundamentia da miuRebeli Sokis momgvreli ideebisa da qmedebebis

Semwynarebloba. saxelmwifo uflebamosilia gamoiyenos Sefasebis far-

To zRvari da amkrZalavi zomebi, Tu sakiTxi exeba arasrulwlovanTa

interesebis dacvas.55 amave dros sasamarTlom ar gaavrcela me-8 muxliT

gaTvaliswinebuli dacva sadomazoxistur, jgufur seqsualur qmede-

bebze, romelic miznad isaxavda am qmedebebSi axali adamianebis CarTvas,

scenebis gadaRebasa da gavrcelebas.56 amave dros sasamarTlom jgufuri

seqsi, romelSic Cabmuli pirebi miznad ar isaxavdnen amis Sesaxeb in-

formaciis gavrcelebas, pirad, intimur samyaroSi Seiyvna da Sesabami-

sad gaavrcela me-8 muxlis dacva.57

saxelis ufleba

evropis sasamarTloSi davebis ZiriTadi nawili exeba saxelisa da

gvaris Secvlis sakiTxs. am kuTxiT saxelmwifos mieniWa Sefasebis

farTo zRvari, vinaidan arsebobs registraciis da piradobis dama-

dasturebeli monacemebis stabilurobis interesi.

fizikuri da moraluri xelSeuxebloba

evropis sasamarTlo me-8 muxlis dacvis qveS aqcevs fizikuri an

fsiqologiuri Zaladobis msxverpls. am SemTxvevaSi saxelmwifos

ekisreba pozitiuri valdebuleba dazaralebuli uzrunvelyos efeq-

turi da adekvaturi dacvis saSualebiT, imis da miuxedavad Zaladoba

ganaxorciela saxelmwifos warmomadgenelma Tu kerZo pirma.58

iZulebiTi saxis samedicino RonisZiebebi ar iTvleba evrokonven-

ciis me-8 muxlis darRvevad, Tu amas moiTxovs jansaRi garemos da

janmrTelobis dacvis interesi. adamianis sxeulebrivi Cxreka  me-8

muxlis darRvevad, Tu mizania marTlwesrigis da erovnuli uSiSro-

ebis dacva da ara piris Seuracxyofa an ganzrax damcireba.

55 Norris v. Ireland irlandiis winaaRmdeg, 26/09/1988 wlis gadawyvetileba
56 Laskey, Jaggard and Brown v. the United Kingdom, 19/02/1997
57 ADT v. the United Kingdom, 31/06/2000 wlis gadawyvetileba
58 X and Y v. Netherlands, 26/03/1985 wlis gadawyvetileba
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Sinaarsi

evropis adamianis uflebaTa sasamarTlo ojaxur urTierTobebs
miakuTvnebs adamianis Sinagani samyaros, privatulobis nawils da Se-
sabamisad masze avrcelebs me-8 muxlis dacvas. amave dros am muxlis
miznebisaTvis piradi cxovrebis xelSeuxeblobaSi ar Sedis ojaxis
Seqmnisa da Svilebis yolis uflebac, rac konvenciis sxva muxliTaa
daregulirebuli.

`ojaxur~ urTierTobebs sasamarTlo ganmartavs farTo konteqstSi
TiToeuli SemTxvevis konkretuli faqtebis gaTvaliswinebiT. ojaxur
cxovrebad sasamarTlo erTmniSvnelovnad aRiarebs qorwinebis far-
glebSi arsebul meuRleebsa da Svilebs Soris urTierTobas, Tu qorwi-
nebis mizania ojaxis Seqmna da ara fiqtiuri kavSiri garkveuli SeRava-
Tebis an statusis miRebis mizniT. ojaxuri cxovrebis kategoriaSi Sedis
agreTve samarTlebrivi gaformebis gareSe pirTa da maTi Svilebis Ta-
nacxovreba, Tu am Tanacxovrebas aqvs xangrZlivi da stabiluri xasiaTi.59

gamonaklis SemTxveveSi me-8 muxliT gaTvaliswinebuli dacva gavrcel-
deba pirebze miuxedavad Tanacxovrebis arsebobisa. es ZiriTadad exeba
mSoblebisa da Svilebis urTierTobebs.60

ojaxur urTierTobad CaiTvleba naTesauri kavSirebi agreTve be-
bia-babua da SviliSvilebs Soris61, debsa da Zmebs Soris,62 biZa-deidas
da disSvil-ZmiSvils Soris arsebuli urTierToba, Tu arsebobs maT
Soris garkveuli naTesauri urTierToba, agreTve urTierTobebi
mSvilebelsa da naSvilebs Soris.63

ojaxuri cxovreba

59 Johnston v. Ireland, 18/12/1986 wlis gadawyvetileba
60 Soderback v. Sweden, 28/09/ 1998 wlis gadawyvetileba
61 Boughanemi v.France, 24/04/1986 wlis gadawyvetileba
62 ix. sqolio 90
63 ix. sqolio 89
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sasamarTlos ganmartebiT sisxliT naTesaoba ar aris me-8 muxliT

daculi ojaxuri urTierTobis aucilebeli winapiroba. magaliTad

naSvilebi bavSvi CaiTvleba ojaxuri cxovrebis nawilad.64 amave dros

arc sisxlismieri kavSiri upirobod gulisxmobs ojaxur urTierTo-

bebs, magaliTad spermis donoris SemTxvevaSi.

ojaxuri urTierTobebis Sewyveta konvenciis me-8 muxlis mizne-

bidan gamomdinare SeiZleba moxdes mxolod gamonaklis SemTxvevebSi.

me-8 muxli icavs urTierTobebs ganqorwinebis da gaSvilebis SemTx-

vevaSic.65

64 X, Y and Z v. the United Kingdom, 22/04/1997 wlis gadawyvetileba
65 Anderson v. Sweden, 25/02/1992 wlis gadawyvetileba
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sacxovrebeli adgili aris kerZo teritoria sadac adamians aqvs

`marto yofnis~ privatulobis molodini. Sesabamisad strasburgis

sasamarTlom mniSvnelovnad CaTvala me-8 muxliT gaTvaliswinebuli

dacvis gavrceleba sacxovrebel adgilze. amasTan sasamarTlom aiRo

`sacxovrebeli adgilis~ cnebis gafarTovebis gezi. sasamarTlos gan-

martebiT `sacxovrebeli saxlisa~ da `piradi cxovrebis~ cnebebis viw-

ro interpretacia qmnis safrTxes, rom sxvadasxva SemTxvevaSi araTa-

nabrad iqnes daculi piradi cxovrebis xelSeuxebloba. sacxovrebel

adgilad iTvleba agarakic, droebiTi sacxovrebeli adgili da damx-

mare Senoba nagebobebi. me-8 muxlis miznebisaTvis ama Tu im terito-

riaze sakuTrebis ufleba ar aris ganmsazRvreli, CaiTvleba Tu ara

igi sacxovrebel adgilad. gadamwyvetia pirs hqondes stabiluri kav-

Siri sacxovrebel adgilTan.66

saqmeSi nimeci germaniis winaaRmdeg sasamarTlom sacxovrebeli

adgilis dacvis standarti gaavrcela samuSao adgilzec. `piradi

cxovrebis~ cneba moicavs biznessa da profesiul saqmianobasac, rad-

gan urTierTobis didi nawili swored saqmianobis procesSi myardeba.

sacxovrebeli adgili

66 Gillou v. the United Kingdom, 24/11/1986 wlis gadawyvetileba
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regulireba

sacxovrebeli adgilis dacva

sasamarTlom daadgina, rom adamians unda hqondes sacxovrebeli

adgiliT mSvidobianad sargeblobis ufleba. me-8 muxli adamians

icavs teritoriis kanonsawinaaRmdego xelyofisagan.67 davis ganxil-

visas Sida organoebma unda moaxdinon piradi da sazogadoebrivi in-

teresis samarTliani balansi.

sacxovrebeli adgilis xelSuxeblobis darRvevad CaiTvleba janm-

rTelobisaTvis zianis miyeneba adgilze zemoqmedebis gziT. am SemTx-

vevaSi piri sargeblobs me-8 muxlis dacviT. aRsaniSnavia, rom mavne

zianis gansazRvrisisa mTavaria dadgindes am zianis dadgomis SesaZ-

lebloba da ara mxolod ukve damdgari Sedegi.68 vinaidan bunebrivi

dabinZureba xels SeuSlis adamians isargeblos sacxovrebeli adgi-

liT, rac Tavis mxriv daarRvevs piradi cxovrebis xelSeuxeblobas.

geremos Sesaxeb informaciaze xelmisawvdomoba evropis sasamar-

Tlom me-8 muxlis dacvis qveS moaqcia da aRniSna, rom aseTi

informaciis gacemisaTvis xelis SeSla adamianis piradi cxovrebis

xelyofaa.69

sacxovrebeli adgilis Cxreka

saxelmwifos mieniWa garkveuli Sefasebis zRvari, moaxdinos amave

muxliT daculi adgilis Cxreka me-8 muxlis meore nawiliT gansazRv-

ruli legitimuri miznebisaTvis. amave dros unda arsebobdes am pro-

cesualur moqmedebebze zedamxedvelobis efeqturi da adekvaturi

meqanizmi.

saqmeSi kamenzindi Sveicariis winaaRmdeg sasamarTlom SeimuSava

sarekomendacio miTiTebebi zedamxedvelobis adekvaturi da efeq-

turi meqanizmis danergvisaTvis:

1. Cxrekis ufleba gacemuli unda iqnas specialurad uflebamo-

sili saxelmwifo organos mier;

2. Cxreka unda Caataros specialurad gansazRvrulma Tanamde-

bobis pirebma;

3. Cxreka SeiZleba Catardes, Tu arsebobs eWvmitanilis an danaSa-

ulis saganis aRmoCenis varaudi;
67 Akdivar and Others v. Turkey, 16/09/1996 wlis gadawyvetileba
68 Lopez Ostra v. Spain, 9/12/1994 wlis gadawyvetileba
69 Guerra and Others v. Italy 19/02/1998 wlis gadawyvetileba
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4. Cxreka ar unda Catardes uqme dReebSi. gamonaklisia gadaude-

beli aucileblobis SemTxveva;

5. pirs unda gaacnon Cxrekis mizani da Cxrekis Camtarebeli

Tanamdebobis piris piradobis damadasturebeli mowmoba;

6. Cxrekisas unda Sedges Sesabamisi dokumenti;

7. Cxrekas unda eswrebodnen piris naTesavebi;

8. pirs unda hqondes Cxrekis kanonierebis gasaCivrebis ufleba;

9. ukanono Cxrekis SemTxvevaSi pirs unda hqondes zianis anazRa-

urebis moTxovnis ufleba
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Sinaarsi

evropis adamianis uflebaTa sasamarTlos ganmartebiT konvenciis

me-8 muxlis miznebisaTvis mimowera ar gulisxmobs mxolod werilo-

biTi korespondenciis gacvlas, aramed informaciis telekomunika-

ciis meTodebis, maT Soris eleqtronuli saSualebebiT gaziarebas.70

amasTan sasamarTlom naTlad ganacxada, rom mimowera sargeblobs

konvenciis dacviT miuxedavad mimoweris Sinaarsisa.71

regulireba

adamianis uflebebisa da fundamenturi Tavisuflebebis evropuli

konvenciis me-8 muxliT adamianis korespondencia Sedis piradi cxov-

rebis xelSeuxeblobis uflebis farglebSi da Sesabamisad daculia

konvenciiT. Tumca piradi mimowera ar aris absoluturad daculi

da igi SeiZleba SeizRudos demokratiul saxelmwifoSi aucilebeli

me-8 muxlis meore punqtiT gaTvaliswinebuli legitimuri miznebis

misaRwevad. kanonmdeblobis Tanaxmad, aucilebelia garkveuli piro-

bebis dakmayofileba, sanam misi SezRudvis gamoyeneba daiwyeba, ker-

Zod, komunikaciebis kontroli SeiZleba dawesdes mxolod im SemTx-

vevaSi, Tu arsebobs faqtobrivi mtkicebulebebi, rom esa Tu is piri

eWvmitanilia mZime sisxlis samarTlis danaSaulis CadenaSi an momza-

debaSi. es zoma mxolod im SemTxvevaSi SeiZleba iqnes miRebuli, rode-

mimowera

70 Klass and Others v. Germany, 6/09/1978 wlis gadawyvetileba
71 A v. France, 23/11/1993 wlis gadawyvetileba
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sac sxva sagamoZiebo moqmedebebi ukve Catarebulia da isini araefeq-

turi aRmoCnda, an rodesac maTi Catareba SeuZlebelia garkveuli

garemoebebis gamo. aseve sadavo kanonmdeblobiT ikrZaleba e.w. `zo-

gadi kontroli~ da kanonmdebloba awesebs moTxovnas, romlis mixed-

viTac daiSveba mxolod eWvmitanilis saubrebis kontroli.72

evropis sasamarTlos praqtika ZiriTadad exeba Tavisufleba aR-

kveTil pirTa mimoweris Tavisuflebas. sasamarTlo acxadebs, rom

miuxedavad imisa, rom aseT pirTa mimarT dawesebuli SezRudvebi

kanonzomieri da aucilebelia, maT mainc gaaCniaT komunikaciebis

xelSeuxeblobis ufleba Sekvecil farglebSi. samarTliani sasamar-

Tlos uflebidan gamomdinare sasamarTlom gansakuTrebuli mniSvne-

loba mianiWa patimarsa da mis advokats Soris informaciis gacvlas.

saxelmwifos am korespondenciis gaxsna SeuZlia mxolod im SemTxve-

vaSi, Tu arsebobs dasabuTebuli eWvi, rom werilis SigTavsi ukanonoa

da amowurulia yvela sxva saproceso saSualeba kanondarRvevis aR-

mosaCenad. dasabuTebuli eWvi sasamarTlom ganmarta Semdegi tes-

tis gamoyenebiT: `informacia, romelic obieqturi damkvirvebelis

mier CaiTleba uflebis borotad gamoyenebad~. amasTan saxelmwifos

warmomdgenels akrZaluli aqvs werilis Sinaarsis gacnoba. werilis

wakiTxva daiSveba mxolod mkacrad gansazRvrul gamonaklis SemTx-

vevaSi, rodesac safrTxe eqmneba cixeSi arsebul wesrigs, sxvebis

usafrTxoebasa da marTlwesrigs.73

saxelmwifo valdebulia korespondenciebis Semowmebis da TvalT-

valis saidumlo meTodebis kontrolis efeqturi da adekvaturi sis-

tema danergos. Sesabamisad, unda arsebobdes kanoniT gaTvaliswine-

buli administraciuli procedurebi am meTodebis TviTneburad

gamoyenebis aRsakveTad. kontroli unda ganxorcieldes sam stadiad:

pirveli, TvalTvalis dawyebis etapze; meore, TvalTvalis ganxor-

cielebis procesSi da mesame, rodesac igi dasrulda. rac Seexeba

pirvel or stadias, cxadia, rom saidumlo kontrolis arsi is aris,

rom individma ar unda icodes mis mimarT gatarebuli zomebis Sesaxeb.

swored amitom unda arsebobdes iseTi meqanizmebi, rom daculi iyos

individis uflebebi. kanonis uzenaesobis principis Tanaxmad, rome-

lic evropuli konvenciis preambulaSia aRiarebuli, saWiroa, rom

aRmasrulebeli xelisuflebis qmedebebze, romlebic individis uf-

72 ix. sqolio 88
73 Campbell v. the United Kingdom, 25/03/1992 wlis gadawyvetileba, paragrafi 48
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lebebs exeba, arsebobdes efeqturi kontroli. aseTi efeqturi kont-

roli, rogorc wesi, sasamarTlom unda ganaxorcielos, radgan am Sem-

TxvevaSi uzrunvelyofilia damoukideblobis, miukerZoeblobis da

saTanado procedurebis dacvis garantiebi.74

74 ix. sqolio 88
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mimoxilva

saqarTvelos konstituciiT garantirebulia piris piradi cxov-

rebis xelSeuxeblobis dacvis ufleba. konstituciis meoce muxlis

Tanaxmad: `ÚÏÅÄËÉ ÀÃÀÌÉÀÍÉÓ ÐÉÒÀÃÉ ÝáÏÅÒÄÁÀ, ÐÉÒÀÃÉ ÓÀØÌÉÀÍÏÁÉÓ
ÀÃÂÉËÉ, ÐÉÒÀÃÉ ÜÀÍÀßÄÒÉ, ÌÉÌÏßÄÒÀ, ÓÀÖÁÀÒÉ ÓÀÔÄËÄ×ÏÍÏ ÃÀ ÓáÅÀ ÓÀáÉÓ
ÔÄØÍÉÊÖÒÉ ÓÀÛÖÀËÄÁÉÈ, ÀÂÒÄÈÅÄ ÔÄØÍÉÊÖÒÉ ÓÀÛÖÀËÄÁÄÁÉÈ ÌÉÙÄÁÖËÉ ÛÄÔ-
ÚÏÁÉÍÄÁÀÍÉ áÄËÛÄÖáÄÁÄËÉÀ. ÀÙÍÉÛÍÖËÉ Ö×ËÄÁÄÁÉÓ ÛÄÆÙÖÃÅÀ ÃÀÉÛÅÄÁÀ
ÓÀÓÀÌÀÒÈËÏÓ ÂÀÃÀßÚÅÄÔÉËÄÁÉÈ ÀÍ ÌÉÓ ÂÀÒÄÛÄÝ, ÊÀÍÏÍÉÈ ÂÀÈÅÀËÉÓßÉÍÄ-
ÁÖËÉ ÂÀÃÀÖÃÄÁÄËÉ ÀÖÝÉËÄÁËÏÁÉÓÀÓ.

2. ÀÒÀÅÉÓ ÀÒÀ ÀØÅÓ Ö×ËÄÁÀ ÛÄÅÉÃÄÓ ÓÀÝáÏÅÒÄÁÄË ÁÉÍÀÛÉ ÃÀ ÓáÅÀ Ì×ËÏ-
ÁÄËÏÁÀÛÉ Ì×ËÏÁÄË ÐÉÒÈÀ ÍÄÁÉÓ ÓÀßÉÍÀÀÙÌÃÄÂÏÃ, ÀÂÒÄÈÅÄ ÜÀÀÔÀÒÏÓ
ÜáÒÄÊÀ, ÈÖ ÀÒ ÀÒÉÓ ÓÀÓÀÌÀÒÈËÏÓ ÂÀÃÀßÚÅÄÔÉËÄÁÀ ÀÍ ÊÀÍÏÍÉÈ ÂÀÈÅÀËÉÓ-
ßÉÍÄÁÖËÉ ÂÀÃÀÖÃÄÁÄËÉ ÀÖÝÉËÄÁËÏÁÀ.“

miuxedavad konstituciuri garantiebisa, saqarTveloSi piradi

cxovrebis xelSeuxeblobis dacvis uflebis sferoSi sxva sakanonm-

deblo aqtebi iSviaTad gvxvdeba. saqarTveloSi piradi cxovrebis

xelSeuxeblobis dacvis calke erTiani kanonmdebloba ar arsebobs,

Sesabamisad, am uflebis garantiebi ZiriTadad sxvadasxva kanonebSia

gabneuli. saqarTvelos samoqalaqo kodeqsis me-18 muxlis Tanaxmad,

piradi cxovrebis xelSeuxeblobis darRveva samoqlaqo samarTleb-

riv deliqtad aris aRiarebuli. samoqalaqo kodeqsis me-18 muxlis

Tanaxmad :

`2. ÐÉÒÓ Ö×ËÄÁÀ ÀØÅÓ ÓÀÓÀÌÀÒÈËÏÓ ÌÄÛÅÄÏÁÉÈ, ÊÀÍÏÍÉÈ ÃÀÃÂÄÍÉËÉ
ßÄÓÉÈ  ÃÀÉÝÅÀÓ ÓÀÊÖÈÀÒÉ ÐÀÔÉÅÉ, ÙÉÒÓÄÁÀ, ÐÉÒÀÃÉ ÝáÏÅÒÄÁÉÓ ÓÀÉÃÖÌ-
ËÏÄÁÀ, ÐÉÒÀÃÉ áÄËÛÄÖáÄÁËÏÁÀ ÀÍ ÓÀØÌÉÀÍÉ ÒÄÐÖÔÀÝÉÀ ÛÄËÀáÅÉÓÀÂÀÍ.
(24.06.2004 N 222)

piradi cxovrebis

xelSeuxeblobis dacvis

ufleba saqarTvelos

kanonmdeblobaSi
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3. ÈÖ ÐÉÒÉÓ ÐÀÔÉÅÉÓ, ÙÉÒÓÄÁÉÓ, ÓÀØÌÉÀÍÉ ÒÄÐÖÔÀÝÉÉÓ ÀÍ ÐÉÒÀÃÉ ÝáÏÅ-
ÒÄÁÉÓ ÓÀÉÃÖÌËÏÄÁÉÓ ÛÄÌËÀáÅÄËÉ ÝÍÏÁÄÁÉ ÂÀÅÒÝÄËÄÁÖËÉÀ ÌÀÓÏÁÒÉÅÉ
ÉÍ×ÏÒÌÀÝÉÉÓ ÓÀÛÖÀËÄÁÄÁÉÈ, ÌÀÛÉÍ ÌÀÈÉ ÖÀÒÚÏ×ÀÝ ÖÍÃÀ ÌÏáÃÄÓ ÀÌÀÅÄ
ÓÀÛÖÀËÄÁÄÁÉÈ. ÈÖ ÀÌÂÅÀÒ ÌÏÍÀÝÄÌÄÁÓ ÛÄÉÝÀÅÓ ÏÒÂÀÍÉÆÀÝÉÉÓ ÌÉÄÒ ÂÀÝÄ-
ÌÖËÉ ÓÀÁÖÈÉ, ÌÀÛÉÍ ÄÓ ÓÀÁÖÈÉ ÖÍÃÀ ÛÄÉÝÅÀËÏÓ ÃÀ ÀÌÉÓ ÛÄÓÀáÄÁ ÄÝÍÏÁÏÓ
ÃÀÉÍÔÄÒÄÓÄÁÖË ÐÉÒÄÁÓ.

4. ÐÉÒÓ, ÒÏÌËÉÓ ÐÀÔÉÅÉÓÀ ÃÀ ÙÉÒÓÄÁÉÓ ÛÄÌËÀáÅÄËÉ ÝÍÏÁÄÁÉÝ ÂÀÌÏØ-
ÅÄÚÍÃÀ ÌÀÓÏÁÒÉÅÉ ÉÍ×ÏÒÌÀÝÉÉÓ ÓÀÛÖÀËÄÁÄÁÛÉ, Ö×ËÄÁÀ ÀØÅÓ ÂÀÌÏÀØÅÄÚÍÏÓ
ÓÀÐÀÓÖáÏ ÝÍÏÁÄÁÉ ÉÍ×ÏÒÌÀÝÉÉÓ ÉÌÀÅÄ ÓÀÛÖÀËÄÁÄÁÛÉ.

5. ÀÌ ÌÖáËÉÓ ÐÉÒÅÄË ÃÀ ÌÄ-2 ÍÀßÉËÄÁÛÉ ÂÀÈÅÀËÉÓßÉÍÄÁÖËÉ ÌÏÈáÏÅÍÉÓ
Ö×ËÄÁÀ ÀØÅÓ ÐÉÒÓ ÌÀÛÉÍÀÝ, ÒÏÝÀ ÌÉÓÉ ÂÀÌÏÓÀáÖËÄÁÀ (×ÏÔÏÓÖÒÀÈÉ, ÊÉÍÏ-
×ÉËÌÉ, ÅÉÃÄÏ×ÉËÌÉ ÃÀ À.Û.) ÂÀÌÏØÅÄÚÍÃÄÁÀ ÌÉÓÉ ÈÀÍáÌÏÁÉÓ ÂÀÒÄÛÄ. ÐÉÒÉÓ
ÈÀÍáÌÏÁÀ ÀÒ ÀÒÉÓ ÓÀàÉÒÏ, ÒÏÝÀ ×ÏÔÏÂÀÃÀÙÄÁÀ (ÅÉÃÄÏÂÀÃÀÙÄÁÀ ÃÀ À.Û.)
ÃÀÊÀÅÛÉÒÄÁÖËÉÀ ÌÉÓ ÓÀÆÏÂÀÃÏÄÁÒÉÅ ÀÙÉÀÒÄÁÀÓÈÀÍ, ÃÀÊÀÅÄÁÖË ÈÀÍÀÌÃÄ-
ÁÏÁÀÓÈÀÍ, ÌÀÒÈËÌÓÀãÖËÄÁÉÓ ÀÍ ÐÏËÉÝÉÉÓ ÌÏÈáÏÅÍÄÁÈÀÍ, ÓÀÌÄÝÍÉÄÒÏ,
ÓÀÓßÀÅËÏ ÀÍ ÊÖËÔÖÒÖË ÌÉÆÍÄÁÈÀÍ, ÀÍÃÀ ×ÏÔÏÂÀÃÀÙÄÁÀ (ÅÉÃÄÏÂÀÃÀÙÄÁÀ
ÃÀ À.Û.) ÌÏáÃÀ ÓÀÆÏÂÀÃÏ ÅÉÈÀÒÄÁÀÛÉ, ÀÍÃÀ ÐÉÒÌÀ ÐÏÆÉÒÄÁÉÓÀÈÅÉÓ ÌÉÉÙÏ
ÓÀÆÙÀÖÒÉ.

6. ÀÌ ÌÖáËÉÈ ÂÀÈÅÀËÉÓßÉÍÄÁÖËÉ ÓÉÊÄÈÉÓ ÃÀÝÅÀ áÏÒÝÉÄËÃÄÁÀ, ÌÉÖáÄ-
ÃÀÅÀÃ áÄËÌÚÏ×ÉÓ ÁÒÀËÉÓÀ. áÏËÏ, ÈÖ ÃÀÒÙÅÄÅÀ ÂÀÌÏßÅÄÖËÉÀ ÁÒÀËÄÖËÉ
ÌÏØÌÄÃÄÁÉÈ, ÐÉÒÓ ÛÄÖÞËÉÀ ÌÏÉÈáÏÅÏÓ ÆÉÀÍÉÓ (ÆÀÒÀËÉÓ) ÀÍÀÆÙÀÖÒÄÁÀÝ.
ÆÉÀÍÉÓ ÀÍÀÆÙÀÖÒÄÁÀ ÛÄÉÞËÄÁÀ ÌÏÈáÏÅÉË ÉØÍÄÓ ÉÌ ÌÏÂÄÁÉÓ ÓÀáÉÈ, ÒÏÌÄ-
ËÉÝ ßÀÒÌÏÄØÌÍÀ áÄËÌÚÏ×Ó. ÁÒÀËÄÖËÉ áÄËÚÏ×ÉÓ ÛÄÌÈáÅÄÅÀÛÉ Ö×ËÄÁÀÌÏ-
ÓÉË ÐÉÒÓ Ö×ËÄÁÀ ÀØÅÓ ÌÏÉÈáÏÅÏÓ ÀÒÀØÏÍÄÁÒÉÅÉ (ÌÏÒÀËÖÒÉ) ÆÉÀÍÉÓ
ÀÍÀÆÙÀÖÒÄÁÀÝ. ÌÏÒÀËÖÒÉ ÆÉÀÍÉÓ ÀÍÀÆÙÀÖÒÄÁÀ ÛÄÉÞËÄÁÀ ØÏÍÄÁÒÉÅÉ ÆÉÀÍÉÓ
ÀÍÀÆÙÀÖÒÄÁÉÓÀÂÀÍ ÃÀÌÏÖÊÉÃÄÁËÀÃ.“

rogorc Cans, samoqalaqo kodeqsis safuZvelze SesaZlebelia pi-

radi cxovrebis xelSeuxeblobis dacvis uflebis aRdgena da, amasTan,

zianis anazRaurebis moTxovnac. Tumca, samoqalaqo kodeqsis am mux-

lis gamoyeneba piradi cxovrebis xelSeuxeblobis dasacavad arc ise

xSirad xdeba da Sesabamisi sasamarTlo praqtikac TiTqmis ar arse-

bobs.

samoqalaqo kodeqsis garda, personaluri monacemebis dacvis ga-

rantiebi gvxvdeba 2000 wels miRebul saqarTvelos zogad administ-

raciul kodeqsSi. administraciuli kodeqsis mesame Tavis Tanaxmad,

aRiarebulia informaciis Tavisufleba da informaciis miRebis pro-

cedurebi. swored aq aris ganmartebuli personaluri monacemebis

cneba. kodeqsis Tanaxmad, personaluri monacemebi ganmartebulia
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rogorc: `ÓÀãÀÒÏ ÉÍ×ÏÒÌÀÝÉÀ, ÒÏÌÄËÉÝ ÐÉÒÉÓ ÉÃÄÍÔÉ×ÉÊÀÝÉÉÓ ÛÄÓÀÞ-
ËÄÁËÏÁÀÓ ÉÞËÄÅÀ;~ administraciuli kodeqsis Tanaxmad, yvelas aqvs

ufleba miiRos administraciul organoebSi mis Sesaxeb daculi in-

formacia da saWiroebisamebr Seasworos igi.

kidev erTi sakanonmdeblo aqti, sadac piradi cxovrebis xelSe-

uxeblobis dacvis uflebis garantiebi Zevs, gaxlavT 2004 wels miRe-

buli kanoni sityvisa da gamoxatvis Tavisuflebis Sesaxeb. am kanoniT

dadginda `piradi cxovrebis xelSeuxeblobis dacvis gonivruli

molodinis~ standarti, romelzec qvemoT vrclad visaubrebT.

samarTaldamcavTa saqmianoba

da piradi cxovrebis xelSeuxeblobis dacva

piris piradi cxovrebis xelSeuxeblobis TvalsazrisiT erT-erTi

yvelaze safrTxilo samarTaldamcavTa saqmianoba gaxlavT. samar-

TaldamcavTa mier   piris piradi cxovrebis  sferoSi SeWra _ tele-

fonis mosmena, Cxreka, amoReba da sxva sagamoZiebo moqmedebebi _ re-

gulirdeba saqarTvelos kanoniT operatiuli da samZebro saqmiano-

bis Sesaxeb. kanoni 1999 wels iqna miRebuli da sakmaod farTo uf-

lebamosilebebs aniWebs samarTaldamcavebs. operatiuli da samZebro

saqmianobis miznebi CamoTvlilia kanonis meore muxlSi: `ÏÐÄÒÀÔÉÖË-
ÓÀÌÞÄÁÒÏ ÓÀØÌÉÀÍÏÁÉÓ ÀÌÏÝÀÍÄÁÉÀ:

À) ÃÀÍÀÛÀÖËÉÓ ÀÍ ÓáÅÀ ÌÀÒÈËÓÀßÉÍÀÀÙÌÃÄÂÏ ØÌÄÃÄÁÉÓ ÂÀÌÏÅËÄÍÀ, ÀÙ-
ÊÅÄÈÀ ÃÀ ÈÀÅÉÃÀÍ ÀÝÉËÄÁÀ;

Á) ÉÌ ÐÉÒÉÓ ÃÀÃÂÄÍÀ, ÒÏÌÄËÉÝ ÀÌÆÀÃÄÁÓ, ÜÀÃÉÓ ÀÍ ÒÏÌÄËÓÀÝ ÜÀÃÄ-
ÍÉËÉ ÀØÅÓ ÃÀÍÀÛÀÖËÉ ÀÍ ÓáÅÀ ÌÀÒÈËÓÀßÉÍÀÀÙÌÃÄÂÏ ØÌÄÃÄÁÀ;

 Â) ÉÌ ÐÉÒÉÓ ÞÄÁÍÀ ÃÀ ÛÄÓÀÁÀÌÉÓ ÓÀáÄËÌßÉ×Ï ÏÒÂÀÍÏÛÉ ßÀÒÃÂÄÍÀ,
ÒÏÌÄËÉÝ ÄÌÀËÄÁÀ ßÉÍÀÓßÀÒ ÂÀÌÏÞÉÄÁÀÓ, ÓÀÓÀÌÀÒÈËÏÓ, ÈÀÅÓ ÀÒÉÃÄÁÓ ÓÀ-
ÓÀÌÀÒÈËÏÓ ÌÉÄÒ ÃÀÍÉÛÍÖËÉ ÓÀÓãÄËÉÓ ÀÍ ÉÞÖËÄÁÉÈÉ áÀÓÉÀÈÉÓ ÓáÅÀ ÙÏ-
ÍÉÓÞÉÄÁÀÈÀ ÌÏáÃÀÓ;

Ã) ÃÀÍÀÛÀÖËÄÁÒÉÅÉ ÀÍ ÓáÅÀ ÌÀÒÈËÓÀßÉÍÀÀÙÌÃÄÂÏ áÄËÚÏ×ÉÓ ÛÄÃÄ-
ÂÀÃ ÃÀÊÀÒÂÖËÉ ØÏÍÄÁÉÓ ÞÄÁÍÀ ÃÀ ÃÀÃÂÄÍÀ;

Ä) ÖÂÆÏÖÊÅËÏÃ ÃÀÊÀÒÂÖËÉ ÐÉÒÉÓ ÞÄÁÍÀ;
Å) ÓÉÓáËÉÓ ÓÀÌÀÒÈËÉÓ ÓÀØÌÄÆÄ ÀÖÝÉËÄÁÄËÉ ×ÀØÔÏÁÒÉÅÉ ÌÏÍÀÝÄÌÄ-

ÁÉÓ ÌÏÐÏÅÄÁÀ.~
am kanoniT gaTvaliswinebuli saqmianobaTa saxeebi, romlebic sain-

teresoa piris piradi cxovrebis xelSeuxeblobis TvalsazrisiT,
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Semdegia: vizualuri kontroli, informaciis Segroveba, satelefo-

no saubrebis mosmena da Cawera, informaciis moxsna da fiqsacia kav-

Sirgabmulobis arxidan, safosto satelegrafo gzavnilTa kontro-

li, faruli video- da audio Cawera, kino- da fotogadaReba da eleq-

tronuli Tvalyuris devneba teqnikuri saSaulebebiT.

kanonis Tanaxmad, mosamarTlis brZaneba saWiroa mxolod Semdegi

saqmianobis gansaxorcieleblad:  satelefono saubrebis mosmenisa

da Caweris, kavSirgabmulobis arxidan informaciis moxsnisa da fiq-

saciis, safosto satelegrafo gzavnilTa kontrolis, faruli video-

da audioCaweris, kino- da foto- gadaRebis da teqnikuri saSuale-

bebiT eleqtronuli Tvalyuris devnebisaTvis. kanoni iTvaliswinebs

agreTve gadaudebeli aucileblobis SemTxvevSi mosamarTlis brZa-

nebis gareSe zemoaRniSnuli saqmianobis ganxorcielebasac, rac 48

saaTSi unda ecnobos mosamarTles. mosamarTles ufleba aqvs da-

akanonos, an uari Tqvas ama Tu im zomis dakanonebis Sesaxeb.  mosa-

marTlis es gadawyvetileba sabolooa da misi gasaCivreba ar daiSve-

ba75.

sayuradReboa vadebi, romlis farglebSic kanoniT daiSveba ope-

ratiuli samZebro saqmianobis ganxorcieleba. vadebi zemoaRniSnuli

zomebisaTvis SeiZleba 6 Tvemde gagrZeldes, amis Semdgom genera-

luri prokuroris moadgilis an uflebamosili organos xelmZRva-

nelis moadgilis TanxmobiT, _ 9 Tvemde, xolo generaluri prokuro-

ris TanxmobiT, _ 12 Tvemde.76 operatiuli da samZebro saqmianoba

`mkacrad gasaidumloebulia~ misi gamJRavneba daiSveba 25 wlis gas-

vlis Semdeg.

rogorc kanonidan Cans, igi sakmaod mwir meqanizmebs moicavs piris

uflebebis dacvis TvalsazrisiT. kanonSi ar Zevs aranairi meqanizmi,

romelic mtkicebis maRal satandarts daadgenda braldebis mxari-

saTvis. kanonSi ar aris asaxuli e.w. `minimizaciis~ wesebi, romlebic,

mokled rom ganvmartoT, warmoadgens wesebs, romlis Tanaxmadac, sa-

marTaldamcavi organoebi valdebulni arian maqsimalurad aicilon

Tavidan im saubrebis mosmena, romlebic maT mier gamosaZiebel dana-

Sauls an konkretul eWvmitanils ar ukavSirdeba. ramdenime welia,

saqarTvelos kanonmdeblobis reformis Sesaxeb aqtiuri debatebi

mimdinareobs da momzadda kidec sakanonmdeblo aqtis proeqti, ro-

75 ix. operatiuli da samZebro saqmianobis Sesaxeb kanoni muxli 7 punqti 5
76 ix. operatiuli da samZebro saqmianobis Sesaxeb kanoni muxli 8 punqti 2,3,4
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melic sruliad cvlis samarTaldamcaTa saqmianobas operatiuli da

samZebro TvalsazrisiT da adamianis uflebebis, kerZod ki persona-

luri monacemebis da piradi cxovrebis xelSeuxeblobis dacvis uf-

lebis saerTaSoriso standartebs miesadageba. am iniciativebze qve-

moT vrclad visaubrebT.

rogorc cnobilia, samarTaldamcavTa saqmianoba sisxlis samar-

Tlis danaSaulis gamoZiebisas da dazverviTi Tu kontrdazverviTi

saqmianobisas, romelic erovnuli usafrTxoebis sakiTxebs ukavSir-

deba, erTmaneTisagan sakmaod gansxvavdeba. am ukanasknel SemTxvevaSi

samarTaldamcavebs ufro farTo uflebamosileba eniWebaT da pro-

cedurebic, Sesabamisad, gasaidumloebulia. dReisaTvis aseTi gansx-

vaveba saqarTvelos kanonmdeblobaSi ar arsebobs. saqarTvelos par-

lamentis Tavdacvisa da uSiSroebis komitetis mier bolo Tveebis

ganmavlobaSi momzadda kanonproeqti kontrdazverviTi saqmianobis

Sesaxeb. kanonproeqti momzadebulia SeerTebuli Statebis kontr-

dazverviTi saqmianobis Sesaxeb aqtis77 safuZvelze. kanonproeqti jer

damuSavebis procesSia da misi saboloo varianti jerjerobiT ar

arsebobs. Tumca misi ZiriTadi principebi mainc sainteresoa. kanon-

proeqtis Tanaxmad, saqarTvelos prezidents, generaluri prokuro-

ris dasabuTebuli moTxovnis Sesabamisad, ufleba aqvs gasces Tval-

Tvalis nebarTva sasamarTlos sanqciis gareSe kontrsadazvervo in-

formaciis mosapoveblad, ara umetes erTi wlis vadisa. Kkanonis sa-

fuZvelze generalur prokurors evaleba minimizaciis wesebis Semu-

Saveba. rogorc kanonproeqtidan Cans, operatiuli da samZebro saqmi-

anobis Sesaxeb kanonisgan gansxvavebiT, am proeqtSi Zevs minimizaciis

wesebis savaldebulo dacvis moTxovna. proeqtis Tanaxmad, minimiza-

ciis wesebi ganmartebulia rogorc:

`a) saqarTvelos generaluri prokuroris mier SemuSavebuli spe-

cifikuri procedurebi, romlebic, konkretuli TvalTvalis mizne-

bidan da ganxorcielebis  teqnikidan gamomdinare, gonivrulad iqneba

SerCeuli imisaTvis, rom moxdes arasajaro informaciis mopovebisa

da Senaxvis minimizeba da aikrZalos informaciis gavrceleba, rome-

lic Seexeba saqarTvelos pirs da  mopovebulia misi Tanxmobis gareSe,

da romelic SesabamisobaSia saqarTvelos saWiroebasTan, moipovos,

awarmoos da gaavrcelos kontrsadazvervo informacia;

77 Foreign Intelligence Surveillance Act of 1978
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b) procedurebi, romlebic moiTxovs, rom is arasajaro informa-

cia, romelic ar warmoadgens kontrsadazvervo informacias, ar iqnes

gavrcelebuli im saxiT, rom SesaZlebeli gaxdes saqarTvelos piris

identificireba misi Tanxmobis gareSe, garda im SemTxvevisa, rodesac

am piris identificireba aucilebelia kontrsadaszvervo informa-

ciis gasaanalizeblad an misi mniSvnelobis Sesafaseblad;

g) procedurebi, romlebic SesaZlebels xdis im saxis informaciis

Senaxvasa da gavrcelebas, romelic ukve Cadenili danaSaulis, mimdi-

nare danaSaulis da Casadenad gamiznuli danaSaulis mtkicebulebas

warmoadgens da informaciis mopoveba Tu gavrceleba ganpirobebu-

lia operatiul-samZebro da saproceso miznebisaTvis;

d) am kanonis me-3 muxlis pirveli punqtiT gaTvaliswinebuli

TvalTvalis SemTxvevaSi, procedurebi, romlebic moiTxovs, rom aik-

rZalos im komunikaciis an misi nawilis gaxmaureba, gavrceleba, an ne-

bismieri miznisaTvis gamoyeneba an Senaxva 72 saaTze meti vadis ganmav-

lobaSi, romelSic monawileobs saqarTvelos piri, am kanonis me-6

muxliT gaTvaliswinebuli sasamarTlo sanqciis gareSe, garda im Sem-

Txvevisa, rodesac saqarTvelos generaluri prokurori miiCnevs, rom

informacia mianiSnebs nebismieri pirisaTvis sikvdilis an sxeulis

seriozuli dazianebis safrTxeze;~

kanonproeqti iTvaliswinebs specialuri sasamarTlo kolegiis

Seqmnas, romelic ganixilavs kanonproeqtiT gaTvaliswinebul Suamd-

gomlobebs, kolegia Sedgeba Tbilisis saolqo sasamarTlos mosamar-

Tleebisagan, romlebsac irCevs saqarTvelos uzenaesi sasamarTlos

Tavmjdomare. am kolegiis gadawyvetilebebis gasaCivreba daiSveba

zeda instanciaSi, romelic uzenaesi sasamarTlos mosamarTleebisgan

Sedgeba da masac, msgavsad qveda instanciis kolegiisa, irCevs uze-

naesi sasamarTlos Tavmjdomare. kolegiis gadawyvetilebebi konfi-

dencialuria, Tuki maT kanonierebaze sasamarTlo wesiT ar daoben.

qvemoT vrclad visaubrebT SeerTebuli Statebis kanonis Sesa-

xeb.78

78 ix. gverdi 27
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saqarTvelos saerTaSoriso valdebulebebi piradi cxovrebis

xelSeuxeblobis dacvis uflebis sferoSi

saqarTvelos, romelic evropis sabWos wevria, xelmowerili da

ratificirebuli aqvs evropis adamianis uflebebis konvencia. 2001

wlis 21 noembers saqarTvelom xeli moawera konvencias pirTa dacvis

Sesaxeb personaluri monacemebis avtomaturi damuSavebisas. saqarT-

velos am konvenciis ratificireba ar mouxdenia.

saqarTvelos sasamarTloebi da

piradi cxovrebis xelSeuxeblobis dacvis ufleba

rodesac zemoT saqarTvelos kanonmdeblobaze gvqonda laparaki,

ukve aRvniSneT, rom sakanonmdeblo normebis gamoyeneba piradi cxov-

rebis xelSeuxeblobis dacvis sferoSi iSviaTad xdeba da am mxriv

sasamarTlo praqtika TiTqmis ar arsebobs.

miuxedavad amisa, arsebobs ramdenime saqme piradi cxovrebis

xelSeuxeblobis sakiTxebze. erT-erTi pirveli sasamarTlo gadawyve-

tileba 2001 wels miiRes. 2004 wlis ganmavlobaSi arsebobs mxolod

erTi sasamarTlo gadawyvetileba saqmeze s.s. gazeT `kviris palitris~

winaaRmdeg. saqme exeba gaupatiurebis msxverpls, romlis saxelic

gazeTma `kviris palitram~ gamoaqveyna. sasamarTlo sxdoma, rogorc

amas saqarTvelos sisxlis samarTlis saproceso kodeqsi moiTxovs,

daxurul sxdomaze warimarTa, magram sasamarTlos gadawyvetileba

Ria sxdomaze gamocxadda da msxverplis saxelica da gvaric sajaro

gaxda. sasamarTlo daeyrdno sisxlis samarTlis saproceso kodeqsis

im muxls, romlis Tanaxmadac, sasamarTlos saboloo gadawyvetileba

Ria sxdomaze cxaddeba, miuxedavad imisa, rom saqme daxurul sxdo-

maze ganixileboda. rodesac danaSaulis msxverplma sasamarTloSi

iCivla, saolqo sasamarTlom pasuxismgeblad Jurnalisti da gazeTi

gamoacxada da maT 500 laris gadaxda daakisra s.s.-s sasargeblod.

sasamarTloSi saqmis ganxilvisas ar damdgara Tavad am saqmis ganm-

xilveli sasamarTlos pasuxismgeblobis sakiTxi, romlis mxridanac

sajarod gaxda cnobili danaSaulis msxverplis saxeli da gvari.
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amerikis SeerTebuli Statebi

Le Mistral Inc. Columbia Broadcasting Systems winaaRmdeg,

402 N.Y.S.2d 815.

faqtebi

1976 wels niu-iorkis jandacvis departamentma gamoaqveyna mox-

seneba, sadac naTqvami iyo, rom niu-iorkis StatSi ramdenime resto-

rans bralad edeba jandacvisa da sanitariuli wesebis darRveva. amave

wlis 6 ivliss satelevizio kompania si-bi-es-ma Tavisi TanamSromeli,

qalbatoni riCi, operatoris TanxlebiT, frangul restoran Le Mis-

tral-Si gagzavna siuJetis mosamzadeblad, radgan es restorani moxse-

niebuli iyo jandacvis departamentis moxsenebaSi. restornis mepat-

rones korespondentis misvlamde restornis mowesrigeba rom ar mo-

eswro, telekompaniis warmomadgenlebi restorans winaswar ar Se-

uTanxmdnen da iq ise mividnen. misvlisTanave restornis prezidentma

korespondents da operators restornis datoveba mosTxova, magram

isini sasadilo oTaxSi mainc Sevidnen da gadaReba daiwyes. korespon-

dentma da operatorma restoranSi daaxloebiT aTi wuTi dayves. am

xnis   ganmavlobaSi kamera CarTuli iyo da iRebda.  mowmeebis TqmiT,

restoranSi myofi klientebi magidis qveS imalebodnen. nawili res-

tornidan gaiqca ise, rom arc gadauxdia, maT ki,  vinc magidas elo-

deboda, saswrafod datova iqauroba. restornis mepatronem si-bi-

es-is winaaRmdeg sarCeli Seitana sasamarTloSi. saqmis ganxilvisas

si-bi-es-is mTavarma mowmem, korespondentma, qalbatonma riCma ganac-

xada, rom maT instruqcia hqondaT miRebuli, rom amgvar SemTxvevaSi

gadaRebis an sadme Sesvlis nebarTva ki ar eTxovaT, aramed SeumCnev-

sasamarTlo praqtika
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lad Sesuliyvnen da gadaReba ise daewyoT. am Cvenebis safuZvelze

nafici msajulebi darwmundnen, rom qalbatoni riCi da operatori

restoranSi ZaliT Sevidnen da gadaReba ise daiwyes, e.i. isini kerZo

sakuTrebaSi ukanonod SeiWrnen. naficma msajulebma si-bi-es-s mosar-

Celis sasargeblod zaralis anazRaureba da sadamsjelo jarimis79

gadaxda daakisres, rac telekompaniam gaasaCivra. gasaCivrebisas sasa-

marTlom ZalaSi datova nafici msajulebis gadawyvetileba zaralis

kompensaciis Sesaxeb, magram gaauqma sadamsjelo jarimis dakisreba.

restornis mepatroneebma kvlav gaasaCivres sasamarTlos gadawyve-

tileba niu-iorkis Statis uzenaes sasamarTloSi, sadac iTxovdnen

sadamsjelo jarimis dakisrebas telekompania si-bi-es-isaTvis.

niu-iorkis Statis uzenaesi sasamarTlos gadawyvetileba

mopasuxe, telekompania si-bi-es-i, am saqmeSi daobs, rom, miuxeda-

vad imisa, rom kerZo sakuTrebaSi SeWriT man danaSauli Caidina, igi

mainc Tavisufalia pasuxismgeblobisagan, radgan konstituciis pir-

veli SesworebiTaa  daculi. cxadia,  konstituciis pirveli Seswo-

reba ar aris damcavi fari, romlis winaSec yvela sxva ufleba Zalas

kargavs. sasamarTlo Tvlis, rom pirveli SesworebiT daculi ufle-

bebiT sargebloba imavdroulad gulisxmobs valdebulebasac, rom

es uflebebi borotad ar iqnes gamoyenebuli. rogorc bevr sxva ga-

dawyvetilebaSic uTqvams uzenaes sasamarTlos, pirveli Sesworeba

ar aris imuniteti danaSaulis Cadenisagan. kerZod, is ar aris kerZo

sakuTrebaSi unebarTvod SeWris licenzia.  mopasuxe aseve damatebiT

daobs, rom misi qmedeba ar warmodgenda kerZo sakuTrebaSi unebarTvo

SeWras, radgan restoranSi Sesvla, misi  arsidan gamomdinare, yvelas

SeuZlia. Tumca, sasamarTlo Tvlis,  rom aq mniSvnelovania is faqti,

rom arc korespondents _ qalbaton riCs da arc mis operators, miz-

nad ar hqoniaT esargeblaT restornis momsaxurebiT, kerZod, SeeZi-

naT sasmeli an restoranSi esadilaT.

Sesabamisad, sasamarTlo mxars uWers wina instanciis sasamarTlos

gadawyvetilebas im nawilSi, sadac si-bi-es-s daekisra restornisaT-

vis miyenebuli zaralis kompensacia, rac gamoixata dakarguli Semo-

savlis anazRaurebaSi.

79 sadamsjelo jarimis (Punitive Damages) gadaxda samoqalaqo saqmeSi pirs ekisreba

zaralis anazRaurebisgan gancalkevebiT. misi mizania piris dasja mis mier

antisocialuri da ukanono qmedebebis CadenisaTvis.
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rac Seexeba sadamsjelo jarimas, rogorc cnobilia, aseTi anazRa-

ureba sadamsjelo xasiaTisaa da gansxvavdeba zaralis kompensaciis-

gan, rogorc Tavisi daniSnulebiT, ise formiTac. aseTi sadamsjelo

jarimis dakisreba zaralis kompensaciasTan erTad im SemTxvevaSi

daiSveba, rodesac mxare, romelsac igi daakisres, isjeba. sadamsjelo

jarimas prevenciuli funqcia aqvs da miznad isaxavs amgvari qmedebis

aRmofxvras. sadamsjelo jarima daSvebulia kerZo sakuTrebaSi une-

barTvod SeWris SemTxvevebSic, Tumca, saWiroa dadgindes, moqmedeb-

da Tu ara mxare, romelsac jarima ekisreba, ukanonod, boroti ganz-

raxviT an sxvaTa uflebebs ganzrax ugulebelyofda.

sasamarTlo Tvlis, rom zemoaRniSnuli pirobebi, romelsac adgi-

li unda hqonoda aseT dros sadamsjelo jarimis dakisrebisaTvis,

aq ar aris. amis gamo mosarCelis sarCeli sadamsjelo jarimasTan

dakavSirebiT ar dakmayofildeba.

lorensi texasis Statis winaaRmdeg

faqtebi

texasis Statis qalaq hiustonSi Semosuli gancxadebis safuZ-

velze policiis brigada mivida erT-erT binaSi iaraRis gasrolis

gamo. policia Sevida binaSi, sadac ganmcxadebeli jon gedis lorensi

cxovrobda. policielebma binaSi naxes lorensi da kidev erTi mama-

kaci, romlebic sqesobriv aqts amyarebdnen. policiam orive mamakaci

daapatimra. mogvianebiT lorensma da misma megobarma mamakacma ga-

rigeba dades sasjelze (Plea of Nolo Contendere), da texasis sasamar-

Tlom isini damnaSaved cno kanonis mixedviT, romlis Tanaxmadac, das-

jadad cxaddeba `qmedeba, rodesac piri CarTulia gaukuRmarTebul

sqesobriv aqtSi Tavisive sqesis pirTan~. gaukuRmarTebul sqesobriv

aqtad kanoniT oraluri da analuri seqsi iTvleba.

ganmcxadeblebma mogvianebiT isargebles de novo sasamarTlos

uflebiT80 da sadavo aqtis antikonstituciurad cnoba moiTxoves,

radgan, maTi mtkicebiT, aqti ewinaaRmdegeboda SeerTebuli Statebis

konstituciis meToTxmete Sesworebas, romelic ganamtkicebs Tanas-

worobis uflebas. es argumenti sasamarTlom  uaryo da, Sesabamisad,

ganmcxadebelTa mimarT sasjeli da sisxlis samarTlis pasuxismgeb-

80 gasaCivrebis saxe, rodesac saapelacio instanciaze xdeba saqmis arsebiTi ganxilva.
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lobac ZalaSi datova. texasis Statis uzenaesma sasamarTlomac uar-

yo ganmcxadebelTa argumenti.

lorensma da misma partniorma sarCeli SeerTebuli Statebis

uzenaes sasamarTloSi Seitanes.

SeerTebuli Statebis uzenaesi sasamarTlos gadawyvetileba

Cven es saqme warmoebaSi miviReT,  raTa pasuxi gavceT sam kiTxvas:

1. arRvevs Tu ara texasis homoseqsualuri qmedebebis aqti, ro-

melic dasjadad acxadebs gaukuRmarTebul sqesobriv qmedebebs erTi

da imave sqesis pirebs Soris, Tumca gaukuRmarTebuli sqesobrivi

aqti dasjadi ar aris sxvadasxva sqesis pirebs Soris, SeerTebuli

Statebis konstituciis meToTxmete Sesworebas, romelic Tanaswo-

robis uflebas adgens?

2. arRvevs Tu ara sisxlissamarTlebrivi pasuxismgebloba saku-

Tar saxlSi  araZaladobrivi sqesobrivi aqtisaTvis ganmcxadebelTa

piradi cxovrebis da Tavisuflebis xelSeuxeblobas, romelic aseve

meToTxmete SesworebiT aris daculi?

3. ZalaSi unda darCes Tu ara gadawyvtileba saqmeze bouersi

harduikis winaaRmdeg81?

im droisaTvis, rodesac maT zemoaRniSnuli qmedeba Caidines,

orive ganmcxadebeli srulwlovani iyo. sqesobriv aqts adgili ar

hqonia sajaro adgilas da moxda saxlSi orive piris TanxmobiT.

sasamarTlo Tvlis, rom saqmis gadasawyvetad ganxilul unda

iqnes, hqondaT Tu ara ganmcxadeblebs ufleba, konstituciis meToT-

xmete Sesworebis Tanaxmad, CaedinaT es qmedeba. amisaTvis saWiroa

ganxilul iqnes amave sasamarTlos gadawyvetileba saqmeze bouersi

harduikis winaaRmdeg82.

bouersis saqme ramdenadme waagavs Cvens mier gadasawyveti saqmis

faqtebs. bouersis saqmeSi sadavo gaxda jorjiis Statis kanoni, ro-

melic krZalavda sodomur sqesobriv kavSirs, miuxedavad imisa, ro-

mel sqess miekuTvnebodnen partniorebi. am saqmeSi ki adgili aqvs

akrZalvas, romelic mxolod erTi da imave sqesis pirebs exeba. saqmeSi

bouersi harduikis winaaRmdeg sisxlissamarTlebrivi pasuxismgeb-

lobis sakiTxi ar damdgara, Tumca man gaasaCivra jorjiis Statis

kanoni da daobda, rom am kanonis safuZvelze irRveoda misi, rogorc
81 Bowers v. Hardwick, 478 US 186 (1986)
82 SeerTebuli Statebis uzenaesi sasamarTlos gadawyvetileba, romliTac ZalaSi

datoves jorjiis Statis kanoni, romelic krZalavda sodomur sqesobriv kavSirebs.
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aqtiuri homoseqsualis, konstituciuri uflebebi. am saqmeze mosa-

marTleTa azrebi sakmaod gansxvavdeboda erTmaneTisgan. gadawyve-

tileba miRebul iqna eqvsi xmiT samis winaaRmdeg. amasTan, daiwera

Svidi Tanmxvedri da gansxvavebuli azri.

bouersis saqmeSi sasamarTlom pirvelive kiTxva arasworad dasva:

aqvT Tu ara homoseqsualebs konstituciuri ufleba, daamyaron sqe-

sobrivi kavSiri Tavisive sqesis warmomadgenlebTan? Sesabamisad, un-

da gauqmdes Tu ara bevri Statis sodomiis winaaRmdeg mimarTuli

kanonmdebloba? sasamarTlo Tvlis, rom bouersis saqmeSi dasmuli

es SekiTxva arsobrivad mcdaria. sasamarTlom mTlianad ver gaiazra

individis Tavisufleba am TvalsazrisiT. imis Tqma, rom bouersis

saqmeSi mTavari problema is aris, aqvT Tu ara homoseqsualebs sqe-

sobrivi kavSiris damyarebis ufleba,  imis tolfasia, rom gangvecxa-

debina: qorwineba aris mxolod da mxolod ufleba sqesobriv aqtze.

rogorc bouersis, iseve winamdebare saqmeSi, sadavo kanonebi ufro

mets krZalavs, vidre sqesobrivi aqtis akrZalvaa. isini iWrebian

individis pirad saqmeSi, sqesobriv cxovrebaSi da maT pirad sacxov-

rebel binebsa da adgilebSi. sadavo kanonebi cdiloben, gaakont-

rolon individebis piradi urTierTobebi, romlebic, miuxedavad imi-

sa, aRiarebulia Tu ara daculad kanonis Tanaxmad, piris Tavisuf-

lebis nawilia.

bouersis istoriuli da filosofiuri argumentebi, romlis Ta-

naxmadac SeerTebul StatebSi yovelTvis akrZaluli iyo erTi da ima-

ve sqesis pirebs Soris sqesobrivi kavSiri, dausabuTebeli da gadame-

tebulia. am qveyanas (SeerTebul Statebs) sulac ar gaaCnia amgvari

amkrZalavi kanonebis arsebobis grZeli istoria. isini mxolod meoce

saukunis dasawyisSi Seiqmna.

winamdebare saqme ar Seexeba arasrulwlovanebs. igi aseve ar exeba

pirebs, romlebic, SesaZloa, daeSinebinaT, an advilad  daeyoliebinaT

sqesobriv aqtze. saqme ar gvaqvs sqesobriv aqtTan, romelic sajaro

adgilas moxda, an prostituciasTan. saqme ar exeba moTxovnas, rom-

lis Tanaxmadac saxelmwifos mosTxovdnen, daekanonebina formaluri

homoseqsualuri urTierTobebi. saqme exeba or zrdasrul adamians,

romlebmac urTierTTanxmobiT  Caidines qmedeba, romelic sakmaod

tipuria homoseqsualuri cxovrebis wesisaTvis. ganmcxadeblebs aqvT

ufleba, rom maT pirad cxovrebas pativi scen. Tavisuflebisa da xel-

Seuxeblobis uflebis Tanaxmad, maT ufleba aqvT saxelmwifos Care-

vis gareSe imoqmedon. texasis Statis sadavo kanoni ver amarTlebs
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da asabuTebs veranair  saxelmwifo interess, romelic piris pirad

cxovrebaSi Carevas gaamarTlebda.

vinc konstituciis meToTxmete da mexuTe Sesworebebs werda da

maT ratificirebas axdenda, adamianis Tavisuflebebis aseTi mraval-

ferovneba rom scodnoda, igi maT ufro konkretulad Camoayali-

bebda. konstituciis mamebma ver gaiTvaliswines aseTi SemTxveva. maT

icodnen, rom awmyos, SesaZloa, daebrmavebina xalxi da mxolod moma-

vali Taobebi mixvdebodnen, rom moqmedi kanonebi mxolod zewolas

da represiebs emsaxureba. rac ufro Zveldeba konstitucia, miT uf-

ro meti  SesaZlebloba eZlevaT momaval Taobebs, rom is Tavisufle-

bebis saZieblad da dasacavad gamoiyenon.

texasis olqis saapelacio sasamarTlos gadawyvetileba gauqmebu-

lia da, am gadawyvetilebis Sesabamisad, saqme dabrunebulia xelaxla

gansaxilvelad.

ueileni rous winaaRmdeg

429 U.S. 589 1977

1972 wels niu-iorkis sakanonmdeblo organom miiRo kanoni, rom-

lis Tanaxmadac niu-iorkis StatSi centralizebuli saxiT unda Sena-

xuliyo informacia meore kategoriis83 narkotikebis gamoyenebis Se-

saxeb, miuxedavad imisa, legaluri iyo Tu ara am narkotikebis gamo-

yeneba. centralizebul sistemaSi unda Sesuliyo im piris gvari, saxe-

li, misamarTi, romelic meore kategoriis medikamentebs iRebda,

medikamentis dasaxeleba, medikamentis receptis gamcemi eqimis

saxeli, gvari da misamarTi.

kanonis Tanaxmad, meore kategoriis medikamentebze recepti ga-

icemoda sam egzemplarad. erTi egzemplari inaxeboda eqimTan, meore

_ afTiaqSi, xolo mesame igzavneboda Statis jandacvis departamen-

tSi, sadac Sesabamisi informacia centralizebuli saxiT iwereba erT

terminalSi. receptebi jandacvis departamentSi xuTi wlis ganmav-

83 niu-iorkis StatSi medikamentebi/narkotikebi klasificirebulia xuT kategoriad:

pirvel kategoriaSi Sedis iseTi narkotikebi, romlebsac samedicino daniSnuleba ar

gaaCniaT (heroini, el es de, eqstazi, Caina uaiti da ase Semdeg), meore kategoriaSi

gaerTianebulia medikamentebi, romlebic akrZalulia, Tumca maTi eqimis mier daniSvna

garkveul SemTxvevebSi SesaZlebelia (metadoni, kokain metaboliti, efedrini,

metamfetamini da sxv.).
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lobaSi inaxeba da Semdeg isini nadgurdeba. terminalSi Senaxuli in-

formaciis gamJRavneba dauSvebelia. masalasTan mxolod Sezuduli

raodenobis personali da sagamoZiebo organoebi daiSvebian.

kanonis ZalaSi Sesvlamde ramdenime dRiT adre sasamarTlos sa-

sarCelo gancxadebiT mimarTa ramdenime pacientma, romlebic meore

kategoriis medikamentebs iRebdnen, ramdenime eqimma da eqimTa orma

asociaciam. mosarCeleebi daobdnen, rom, miuxedavad imisa, rom maT

es medikamentebi sWirdebodaT, isini xSirad ambobdnen uars maT mi-

Rebaze, radgan monacemebis sxva miznebisTvis gamoyenebis gamo isini,

SesaZloa, narkomanebad CaeTvalaT da problemebi SehqmnodaT.

olqis sasamarTlom daadgina, rom eqimisa da pacientis urTier-

Toba konstituciiT dacul sferoSi xvdeba da, Sesabamisad, kanonis

Tanaxmad, pacientis identifikacia usafuZvlod arRvevs piris piradi

cxovrebis xelSeuxeblobas. amitom sasamarTlom SeaCera aqtis ZalaSi

Sesvla.

olqis sasamarTlos gadawyvetileba SeerTebuli Statebis uzenaes

sasamarTloSi gasaCivrda.

SeerTebuli Statebis uzenaesi sasamarTlos gadawyvetileba

sasamarTlos gadawyvetileba warmoadgina mosamarTle stivensma.

sasamarTlo dgas kiTxvis winaSe: aqvs Tu ara ufleba niu-iorkis

Stats centralizebuli wesiT moagrovos da Seinaxos informacia im

pacientebis Sesaxeb, romlebic meore kategoriis medikamentebs iRe-

ben, miuxedavad imisa, nebadarTulia Tu ara am medikamentebis kano-

nierad mimoqceva bazarze. Oolqis sasamarTlom SeaCera kanonis moq-

medeba, romlis safuZvelzec Seiqmna aseTi centralizebuli mona-

cemTa baza, radgan CaTvala, rom igi mosarCeleebis piradi cxovrebis

xelSeuxeblobas arRvevda.

bevri medikamentis gamoyeneba nebadarTulia receptiT an akrZa-

lulia. niu-iorkis Statis kanoni daiwera imis sapasuxod, rom bevr

akrZalul medikaments aradaniSnulebisamebr iyenebdnen. Sesabamisad,

ar arsebobda efeqturi meqanizmi imisaTvis, rom gaekontrolebinaT

receptebis  ganmeorebiT gamowera, vadagasuli receptebiT medika-

mentebis miReba, eqimebis mier ramdenime medikamentis erTad daniSvna

da sxva. imxanad, roca sasamarTlo procesi mimdinareobda, niu-ior-

kis StatSi yovelTviurad 100,000 pacienti iRebda receptiT medika-

ments. procesis mimdinareobis droisaTvis centralizebul siste-

maSi informaciasTan daiSveboda Statis jandacvis departamentis 17
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TanamSromeli. amave dros 24 gamomZiebels hqonda sistemaSi muSa-

obis nebarTva imisaTvis, rom gamoeZiebinaT medikamentebis arada-

niSnulebisamebr gamoyenebis faqtebi.

mosarCeleebi daoben, rom kanoni arRvevs maTi piradi cxovrebis

xelSeuxeblobas. saqmeebi piradi cxovrebis xelSeuxeblobis Sesaxeb,

rogorc wesi, moicavs or elments: pirveli, individis interess, Tavi-

dan aicilos personaluri informaciis gamJRavneba da meore, inte-

ress, damoukideblad iqnes miRebuli konkretuli gadawyvetilebebi

individis mier. mosarCeleebi daoben, rom am saqmeSi saxezea orive

interesis darRveva, radgan isini, vinc meore kategoriis medikamen-

tebs iyenebs, SiSoben, rom maTi personaluri informacia gamJRavn-

deba, riTac safrTxe eqmneba maT reputacias, rac Seexeba meore in-

teress, mosarCeleebi daoben, rom Tavisi reputaciis Selaxvis safr-

Txis gamo pacientebi ar iReben eqimis daniSnul medikamentebs, rac

maT xels uSlis  gadawyvetilebis damoukideblad miRebaSi.

miuxedavad amisa, sasamarTlo Tvlis, rom sadavo kanoni safrTxes

ar uqmnis piradi cxovrebis xelSeuxeblobas.

personaluri informaciis gamJRavnebas,  SesaZloa, adgili hqon-

des sam SemTxvevaSi: Statis jandacvis departamentis TanamSromlebis

mier kanonis darRvevisas, pacientis an eqimisaTvis bralis wayenebis

dros im SemTxvevaSi, rodesac jandacvis departamentis informacia

SeiZleba gamoyenebul iqnes mtkicebulebad sasamarTlo procesze da

gamoZiebis etapze da mesame, rodesac  eqimi, afTiaqari an pacienti

sakuTari surviliT amJRavnebs informacias.

mesame SemTxveva sasamarTlos msjelobis sagans ar warmoadgens.

rac Seexeba pirvel or SemTxvevas, arc erTi maTgani ar warmoadgens

am saqmeSi sadavo kanonis gabaTilebis safuZvels. or StatSi, sadac

amgvari centralizebuli monacemTa bazis sistema arsebobs, romli-

Tac ixelmZRvanela niu-iorkis sakanonmdeblo organom, ar yofila

informaciis borotad gamoyenebis magaliTebi. rac Seexeba am infor-

maciis sisxlissamarTlebrivi devnisaTvis gamoyenebas, es savsebiT

logikuria da am kanonis miRebamdec arsebobda amgvari SesaZlebloba.

rogorc saqmidan Cans, ar arsebobs personaluri informaciis bo-

rotad gamoyenebis magaliTebi. amasTan, Stats ar aukrZalavs meore

kategoriis medikamentebis gamoyeneba, arc is dauwesebia, rom paci-

ents da eqims sWirdebodeT saxelmwifo moxelis an romelime dawese-

bulebis Tanxmoba mis gamoyenebaze. Sesabamisad, medikamentis gamoye-

nebis arCevani mTlianad pacientisa da misi eqimis xelSia.
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sasamarTlo Tvlis, rom personaluri informaciis borotad gamo-

yenebis safrTxe da pacientis mier meore kategoriis medikamentebis

gamoyenebis arCevanis SezRudva ar aris sakmarisi safuZveli Statis

kanonis gasauqmeblad.

miuxedavad amisa, Cven vacnobierebT safrTxes, romelic persona-

luri informaciis amgvar Segrovebas axlavs Tan. saxelmwifo xSirad

agrovebs amgvar informacias, Tumca misi  gamoyeneba namdvilad ar

arRvevs piradi cxovrebis xelSeuxeblobas. ufro metic, am saqmeSi

aseTi faqtebi ar dasturdeba.

olqis sasamarTlos gadawyvetileba gauqmebulia.

katci SeerTebuli Statebis winaaRmdeg

389 U. S. 347, 1967

faqtebi

mosarCele katci damnaSaved cnes kaliforniis samxreTi olqis

sasamarTloSi rva braldebis gamo, maT Soris telefonis gamoyenebiT

azartuli TamaSebisa da sanaZleoebis dadebisaTvis. sasamarTlo

procesze saxelmwifo bralmdebels neba darTes, braldebulis pro-

testis miuxedavad, warmoedgina mtkicebulebebi, romlebic mopove-

bul iqna katcis saxlTan mdgari telefonis jixuris kedelze  gare-

dan damagrebuli mosasmeni aparatis meSveobiT. saqmis ganmxilvelma

sasamarTlom uaryo katcis Suamdgomloba, romlis Tanaxmadac igi

daobda, rom mtkicebulebebi mopovebul iqna konstituciis meoTxe

Sesworebis darRveviT. sasamarTlom ganmarta, rom meoTxe Sesworeba

ar darRveula, radgan im adgilas, kerZod, telefonis jixurSi, sadac

braldebuli imyofeboda, aravin Sesula. mosasmeni aparati masze

garedan iyo mimagrebuli.

katcma sarCeli SeerTebuli Statebis uzenaes sasamarTloSi Se-

itana, sadac daobda, rom mis mimarT dairRva konstituciis meoTxe

Sesworeba84.

SeerTebuli Statebis uzenaesi sasamarTlos gadawyvetileba

sasamarTlos gadawyvetileba warmoadgina mosamarTle stiuartma.

84 xalxis pirovnuli sacxovrebeli adgilis, mimoweris xelSuxebelobis ufleba,

usafuZvli CxrekiT ar SeiZleba dairRves.
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mosarCelem sasamarTlos winaSe daayena ori sakiTxi: 1. aris Tu

ara sazogadoebrivi telefonis jixuri konstituciiT daculi ad-

gili da, Sesabamisad, irRveva Tu ara piris piradi cxovrebis xelSe-

uxebloba aseTi adgilidan saubris mosmeniT? 2. aucilebelia Tu ara

konstituciiT dacul adgilSi fizikuri SeRweva imisaTvis, raTa Ca-

iTvalos, rom Cxreka da amoReba arRvevs SeerTebuli Statebis

konstituciis meoTxe Sesworebas?

sasamarTlo mxedvelobaSi ar iRebs mosarCelis mier sakiTxebis

amgvar warmodgenas. konstituciis meoTxe Sesworeba ar SeiZleba ga-

gebul iqnes, rogorc piradi cxovrebis xelSeuxeblobis dacvis ga-

rantia SeerTebuli Statebis konstituciaSi. es Sesworeba saxelm-

wifos Carevisagan icavs piradi cxovrebis xelSeuxeblobis mxolod

ramdenime aspeqts, Tumca misi dacvis meqanizmi ufro Sors midis,

rac sulac ar exeba piradi cxovrebis xelSeuxeblobas. swored amg-

vari gaugebrobis gamo mianiWes mxareebma didi mniSvneloba sazoga-

doebriv telefonis jixurs. mosarCele daobs, rom es konstituciiT

daculi adgilia, xolo mopasuxe amas uaryofs. am sakiTxis ganxilvas

sasamarTlo araswori gziT mihyavs da wyvets mas sakiTxis arsisagan.

meoTxe Sesworeba icavs individebs da ara adgilebs. is,  rac individs

Tavis ofisSi an saxlSi aqvs sakuTari surviliT, sazogadoebisaTvis

gamJRavnebuli ar aris da daculia meoTxe SesworebiT, xolo is,

rasac igi pirad informaciad Tvlis, miuxedavad imisa, sajaro adgi-

las aris isini Tu ara, SeiZleba daculi iyos meoTxe SesworebiT.

saxelmwifos warmomadgenlebi daoben, rom braldebul katcis

mier gamWvirvale minisgan damzadebuli  sazogadoebrivi telefonis

jixuris gamoyeneba telefoniT saubrebisTvis  igivea, rac telefo-

nis jixurs gareT yofna. Tumca sasamarTlo Tvlis, rom, rodesac

katci telefonis jixurSi Sedioda, mas swored imis imedi hqonda,

rom mis saubars veravin moismenda.  rodesac piri sazogadoebriv

telefonis jixurSi Sedis, ixdis fuls da telefoniT saubrobs, is

elis, rom mis nalaparakevs mTeli msoflio ar   gaigebs. konstituciis

viwrod interpretireba niSnavs kerZo komunikaciebis sferoSi te-

lefonis, rogorc instrumentis, mniSvnelovani rolis  ignorirebas.

saxelmwifo daobs, rom misi agentebis mier gamoyenebuli teqno-

logiiT adgili ar hqonia telefonis jixurSi fizikur SeRwevas. maT

gamoiyenes iseTi mowyobiloba, romliTac saubris mosmena SesaZle-

beli iyo  jixuris kedelze garedan mimagrebuli mcire zomis apara-

tiT. Tumca aseTi winapirobis ararseboba erT dros meoTxe Seswo-
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rebis dacvas gamoricxavda, radgan Sesworeba individs icavda Cxreki-

sa da amoRebisgan romelic materialur nivTebze xorcieldeba.

gadawyvetilebaSi saqmeze olmstedi SeerTebuli Statebis winaaRm-

deg85, sasamarTlos azri mkveTrad gaiyo.  dadginda, rom miyuradeba

fizikuri SeRwevis gareSe ar arRvevda meoTxe Sesworebas. sasamarT-

lo uars ambobs aseT interpretaciaze, radgan Tvlis, rom meoTxe

Sesworeba vrceldeba ara mxolod materialuri nivTebis Cxrekasa da

amoRebaze, aramed xmisa da saubris Cawerazec. meoTxe Sesworeba icavs

individebs da ara adgilebs. amrigad, naTelia, rom meoTxe Sesworeba

vrceldeba im SemTxvevaSic, rodesac ar dgindeba dacul adgilas

fizikuri SeRwevis faqti. sasamarTlo Tvlis, rom olmstedisa da

goldmenis saqmeebis86 gadawyvetilebebi arasworad ganmartavs kons-

titucias. `fizikuri SeRwevis doqtrina~ (tresspass doctrine), romelic

am saqmeebSi ganviTarda, ar SeiZleba CaiTvalos swor interpretaci-

ad. Sesabamisad, satelefono saubris mosmena am saqmeSi Cxrekad da

amoRebad iTvleba. xolo im faqts, rom mosasmen aparats ar `gada-

ulaxavs~ satelefono jixuris kedeli, konstituciuri mniSvneloba

ar gaaCnia.

sasamarTlom unda ganixilos kidev Semdegi sakiTxi: aris Tu ara

am saqmeSi arsebuli Cxreka da amoReba konstituciuri? saxelmwifos

warmomadgenlebi daoben, rom agentebs ar CautarebaiT mosasmeni

operacia iqamde, vidre ar dadginda, rom arsebobs dasabuTebuli

varaudi, rom katci sazogadoebriv telefons azartuli TamaSebis

Sesaxeb informaciis gadasacemad iyenebda. Tanac, agentebi ismendnen

drois mxolod im monakveTebSi, rodesac braldebuli telefons iye-

nebda. amrigad, saxelmwifo daobs, rom satelefono saubrebis mos-

menisas mas uflebamosileba borotad ar gamouyenebia.

amasTan, saxelmwifos warmomadgenlebi daoben, rom  olmstedis

da goldmenis saqmeSi, isini eyrdnobodnen dadgenil wesebs. maT ar

miumarTavT federaluri mosamarTlisaTvis  Cxrekisa da amoRebis

sanqciis misaRebad, radgan, manamde dadgenili wesebis Tanaxmad, te-

lefonis mosmena ar ganixileboda Cxrekad da amoRebad, risTvisac

mosamarTlis sanqcia iqneboda saWiro. uzenaes sasamarTlos arasodes

daudgenia, rom usanqcio Cxreka da amoReba konstituciuria, Tundac

arsebobdes dasabuTebuli varaudi, rom mopovebuli iqneba garkve-

85 Olmstead v. United States, 277 U.S. 438, 1928
86 Goldman v. United States US Supreme Court 316 US 129, 1942
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uli mtkicebulebebi. nebismieri Cxreka da amoReba mosamarTlis sanq-

ciis gareSe per se antikonstituciuria, garda zustad dadgenili

gamonaklisebisa, romlebic am saqmeSi ar yofila. saxelmwifo ar da-

obs, rom am saqmeSi aseTi gamonaklisi iyo, magram saxelmwifos warmo-

madgenlebi daoben, rom amas unda ewodos erT-erTi gamonaklisi Sem-

Txveva, rodesac sanqciis winaswar mopoveba ar iyo saWiro. Cven saxel-

mwifos am sakiTxSi ver daveTanxmebiT. telefonis mosmenis sanqciis

dakanoneba sruliad dauSvebelia, radgan igi individebs ar utovebs

aranair garantias da policiis diskreciis qveS tovebs maTi piradi

cxovrebis xelSeuxeblobas.

gamomdinare iqidan, rom am saqmeSi individs ar hqonda konsti-

tuciis meoTxe SesworebiT dadgenili garantiebi, sasamarTlo

adgens, rom konstitucia dairRva, ris Sedegadac braldebuli

damnaSaved cnes.

sasamarTlos gadawyvetileba gauqmebulia.

`Taimi~ hilis winaaRmdeg

385 U.S. 374 (1967)

faqtebi

1952 wels filadelfiaSi jeims hili da misi ojaxi sakuTar saxlSi

samma pirma mZevlad aiyvana. hilebis ojaxis arc  erTi wevri am dros

ar dazaralebula. maT gasaocrad kargad epyrobodnen. rogorc jeims

hilma mogvianebiT ganacxada, am incindentis Sesaxeb erTi wlis Semdeg

gamovida wigni saTauriT `saSineli saaTebi~, sadac aRwerili iyo er-

Ti ojaxis mZevlad ayvanis istoria mamasa da vaJze Zaladobis,  qaliS-

vilis mimarT ki verbaluri seqsualuri Seuracxyofis scenebis aRwe-

riT. am wignis mixedviT brodveize Souc daidga, romlis Sesaxebac

Jurnal Life-Si gamoqveynda statia  saTauriT `speqtakli, romelsac

sinamdvileSi momxdari danaSauli udevs safuZvlad~, statiaSi aR-

niSnuli iyo, rom speqtaklSi gadmocemulia 1952 wels filadelfiaSi

momxdari ambebi. statias Tan axlda filadelfiaSi hilebis sacxovre-

beli saxlis foto. aqve unda aRniSnos, rom am droisTvis holivudSi

ukve iRebdnen films,  sadac jeims hilis roli entoni hopkinss, xolo

misi vaJisa _ miki rurks unda SeesrulebinaT.

sarCelis Setanis droisaTvis hilebis ojaxi koneqtikutSi iyo

gadasuli sacxovreblad, raTa Tavidan aecilebinaT presis yuradRe-



80

ba. hilebis ojaxma Jurnal Life-Si gamoqveynebuli statiis gamo niu-

iorkis Statis sasamarTlos mimarTa, sadac daobda maTi ojaxis pira-

di cxovrebis xelSeuxeblobis darRvevisa da mcdari faqtebis gavr-

celebis gamo.

hilebis sarCeli naficma msajulebma daakmayofiles da Jurnalis

gamomcemel kompania `taims~ 75 000 dolaris gadaxda daakisres. saape-

lacio sasamarTlom gadawyvetileba ucvleli datova, Tumca zianis

asanazRaurebeli Tanxa 30 000 dolaramde Seamcira. Jurnalis mesa-

kuTre kompania `taimma~ SeerTebuli Statebis uzenaes sasamarTlos

mimarTa, sadac daobda, rom `niu-iork taimsi~ salivanis winaaRmdeg87

saqmis standarti unda gamoeyenebinaT (`boroti ganzraxvis standar-

ti~) da rom misi gamouyeneblobiT dairRva SeerTebuli Statebis

konstituciis pirveli Sesworeba.

SeerTebuli Statebis uzenaesi sasamarTlos gadawyvetileba

sasamarTlos mosazreba warmoadgina mosamarTle brenanma.

am sasamarTlos winaSe dgas kiTxva: dairRva Tu ara Jurnalis ga-

momcemlis konstituciiT daculi sityvisa da presis Tavisufleba

niu-iorkis kanonis gamoyenebiT, romlis Tanaxmadac mosarCeles zi-

anis anazRaureba daekisra, radganac gamoaqveyna informacia, rom

brodveis axali speqtakli asaxavda mopasuxisa da misi ojaxis mier

gadatanil ambavs.

niu-iorkis saapelacio sasamarTlom daadgina, rom amgvari sta-

tiis gamoqveyneba ikrZaleba kanoniT Statis samoqlaqo uflebebis

Sesaxeb da ar xvdeba aranair gamonaklisebSi, romlebic  axal ambebs

exeba. saapelacio sasamarTlom aseve daadgina, rom am kanonis gamo-

yenebisaTvis aucilebelia dadgindes mniSvnelovani Secdomebis arse-

boba publikaciaSi moyvanil faqtebSi, Tumca ar aris naTeli, saWiroa

Tu ara am Secdomebis winaswar codnis an maTi ganzrax ugulebelyo-

fis faqtis dadgena. saqmeSi `niu-iork taimsi~ salivanis winaaRmdeg

uzenaesma sasamarTlom daadgina, rom Statebs ezRudebaT ufleba,

zianis anazRaureba daakisron pirebs oficialuri pirebis sasargeb-

lod, Tu ar dadgindeba boroti ganzraxvis arseboba. mxolod faq-

tobrivi Secdoma an cilismwamebluri gancxadeba oficialuri piris

winaaRmdeg _ arc erTi ar warmoadgens sakmaris safuZvels zianis

anazRaurebisaTvis, Tu ar dadgindeba, rom aseTi gancxadeba boroti

87 NEW YORK TIMES CO. v. SULLIVAN, 376 US 254 (1964).
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ganzraxviT gakeTda. saapelacio sasamarTlom daadgina, rom am SemT-

xvevaze es standarti ar unda gavrceldes.

Tu amiT saapelacio sasamarTlo imas gulisxmobda, rom winaswari

ganzraxva an Secdomis ganzrax ugulebelyofis mtkiceba ar aris saWi-

ro kanonis gamoyenebisas, uzenaesi sasamarTlo saapelacio sasamar-

Tlos ar eTanxmeba. uzenaesi sasamarTlo adgens, rom presisa da sity-

vis Tavisuflebis konstituciuri garantiebis Tanaxmad, gamoiric-

xeba niu-iorkis Statis sadavo kanonis gamoyeneba mcdari faqtebis

Semcveli publikaciebis winaaRmdeg, Tuki ar dadgindeba, rom aseTi

mcdari faqtebis aRniSvna boroti ganzraxviT moxda.

mcdari gancxadebebi demokratiul sazogadoebaSi da debatebSi

gardauvalia da isini daculi unda iyos, raTa, Tavis mxriv, gadasar-

Cenad sasunTqi haeri davutovoT gamoxatvis Tavisuflebas. Cven pre-

sas mZime tvirTs davakisrebT, Tu davavalebT, rom axali ambebis

aRwerisas aucilebeli unda iyos yoveli aspeqtis mkacri sizustis

dadgena, gansakuTrebiT maSin, rodesac cilismwameblur gancxade-

basTan ar gvaqvs saqme.

radgan nafic msajulebs pirveli instanciis sasamarTloSi ar

ganumartes boroti ganzraxvis doqtrina, gadawyvetileba gauqmebu-

lia da wina instanciis sasamarTloSi unda dabrundes xelaxali gan-

xilvisaTvis.

`florida stari~  b.j.f-s winaaRmdeg

491 U.S. 254 (1989)

faqtebi:

gazeTma `florida starma~ am saqmeSi gaupatiurebis msxverplis

saxeli moipova sasamarTlos Canawerebidan, romelic Ria iyo sazo-

gadoebisTvis; am faqtze Tavis mosazrebaSi daJinebiT mianiSnebda

mosamarTle uati. erT-erTi mizezi, romelic koqsis samauwyeblo

kompaniis saqmeSi sasamarTlom gamoiyena dakisrebuli zianis anaz-

Raurebis gasauqmeblad, iyo presis mniSvnelovani roli sasamarTlo

procesebis sazogadoebis samsjavroze gamotanaSi da, amasTanave,

maTi samarTlianobis garantirebaSi. es roli pirdapir ar igulisx-

meba im SemTxvevaSi, Tu gansaxilveli informacia momdinareobs poli-

ciis Canawerebidan, romlebic momzadebuli da gavrcelebulia im

dros, rodesac, araTu ar dawyebula sisxlis samarTlis SejibrebiTi
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procesi, aramed jer eWvmitanilis vinaobac ki ar aris dadgenili.

ase moxda mocemul SemTxvevaSic.

apelantma sadavo informacia miiRo xelisuflebis axali ambebis

gamocemidan, rac amtkicebs, rom pasuxismgeblobis dawesebas TviT-

cenzura unda mohyoloda. axali ambebis gamocemaze dayrdnoba  gaze-

Tebis muSaobis damkvidrebuli teqnikaa. xelisuflebis mier gamoce-

muli aseTi publikacia cenzuris gareSe SeiZleba gadaeces mxolod

im adresats, romlis mimarTac gavrceleba kanonierad CaiTvleba,

misgan ki am informaciis Semdgomi gavrcelebaa mosalodneli.

SeerTebuli Statebis uzenaesi sasamarTlos gadawyvetileba

sasamarTlos azriT, zianis anazRaurebis dakisreba apelantis-

Tvis, b.j.f-s saxelis gamoqveynebis gamo, arRvevs konstituciis pir-

vel Sesworebas, Tumca ara im mizeziT, romelzec apelanti Tavis moT-

xovnas afuZnebs. miuxedavad am saqmis didi msgavsebisa koqsis sama-

uwyeblo kompaniis saqmesTan, am SemTxvevaSi, es ukanaskneli ar SeiZ-

leba CaiTvalos warmmarTvelad. sasamarTlo miiCnevs, rom mgrZnobi-

arobis da interesis mniSvnelobis dapirispireba gamoixateba SezRu-

dul principebze dafuZnebul konstituciis pirvel Sesworebasa da

piradi saidumloebis uflebis dacvas Soris SejaxebaSi, romelic

imaze farTod ar vrceldeba, vidre es am SemTxvevas Seesabameba.

sasamarTlos azriT, am saqmis analizi, konstituciis pirveli Ses-

worebis SezRudul interesTan mimarTebaSi saTanadod moxda. faq-

tobrivad, es is SemTxvevaa, romelic sasamarTlom dawvrilebiT Camo-

ayaliba gamocemaSi `deili meili~ adre ganxilul saqmeTa Soris, rom-

lebSic iyo swori publikaciisTvis pasuxismgeblobis dakisrebis

mcdeloba: `Tu gazeTi kanonierad moipovebs swor informacias sazo-

gadoebrivi mniSvnelobis sakiTxze, saxelmwifo Tanamdebobis pirebs

ufleba ara aqvT, konstituciurad pasuxismgebloba daaweson am in-

formaciis publikaciisTvis, Tu es saxelmwifos uzenaesi interese-

bidan ar gamomdinareobs~. presis mixedviT, am principiT uzrunvel-

yofili saTanado dacva gamyarebulia sami sxvadasxva mosazrebiT

mainc; ra Tqma unda, amas emateba gavrcelebuli“ simarTlis gavrce-

lebisas sazogadoebrivi interesi, romelic daculia konstituciiT~,

(koqsis samauwyeblo kompaniis saqme). saqmeebi, romelsac `deili me-

ilis~ sinTezi efuZneboda,  am mosazrebebs gamoxatavs.

1. vinaidan `deili meilis~ formulirebiT daculia mxolod iseTi

informaciis gamoqveyneba, romelic gazeTs `mopovebuli [aqvs] kano-
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nierad~ (443 aSS., 103), xelisufleba inarCunebs im interesebis dacvis

mniSvnelovan saSualebebs, romlebsac SeiZleba publikacia Seexos.

maT Sorisaa gaupatiurebis msxverplis anonimurobis dacva. im farg-

lebSi, romelSic delikaturi informacia pirad sferoSi rCeba, xeli-

suflebas garkveul garemoebebSi SeuZlia akrZalos misi mopoveba

msxverplis Tanxmobis gareSe, amasTan, win wamoswios `deili meilis~

principi aseTi gziT mopovebul informaciasTan dakavSirebiT. rad-

gan  delikaturi informacia xelisuflebis kontrols eqvemdebareba,

mas ufro metad  ZaluZs, aRkveTos an Seamciros misi gamoqveynebiT

gamowveuli ziani. xelisuflebam SeiZleba moaxdinos garkveuli in-

formaciis klasificireba, daawesos da ganaxorcielos procedurebi,

romlebic uzrunvelyofs mis redaqtirebulad gamocemas da gaavrce-

los zianis anazRaurebis valdebuleba xelisuflebaze an mis Tanam-

debobis pirebze, rodesac xelisuflebis mier delikaturi informaciis

borotad gamoyenebas mohyveba misi gavrceleba. rodesac xelisuflebas

informacias gaandoben, TiTqmis yovelTvis moiZebneba swori informaciis

publikaciisTvis gaTvaliswinebul sasjelze ufro naklebad mkacri

saSualebebi, piradi faqtebis gavrcelebisgan dasacavad.

2. meore mosazrebiT, romelic `deili meilis~ princips amyarebs,

presis pasuxisgebaSi micema im informaciis gavrcelebisTvis, rome-

lic ukve cnobilia sazogadoebisTvis, naklebad exmaureba im inte-

resebs, romelTa dasacavadac Stati moqmedebs. ra Tqma unda, yovel-

Tvis ar xdeba ise, rom presis mier kanonierad mopovebuli informacia

cnobili an misawvdomi gaxdes sxvebisTvis. Tumca, rodesac garkveuli

informacia xelisuflebis mier  sazogadoebisTvis xelmisawvdomadaa

qceuli, sruliad anomaliuri iqneboda, dasjiliyo sxva vinme, garda

im pirebisa, romlebic informaciis gamoqveynebis wyaros warmoadge-

nen. `deili meilis~ formulirebis mixedviT, miuxedavad imisa, rom

garkveuli informacia xelmisawvdomi iyo sazogadoebisTvis, sinamd-

vileSi iyo mxolod ramdenime SemTxveva, rodesac, presis msgavsad,

arsebiTi sazogadoebrivi interesebidan gamomdinare, sxva pirebsac

aekrZalaT gamocemis gagrZeleba. oklahomis gamomcemlobis saqmis

analizisas `deili meilSi~ aRniSnulia, rom, `rodesac swori infor-

macia `sajarod gamomzeurebuli~ an `sazogadoebis xelSi~ iyo, sasa-

marTlos aRar SeeZlo konstituciurad SeezRuda misi gavrceleba~

(443 aSS, 103).

3. mesame mosazreba Seexeba `moridebulobasa da TviTcenzuras~,

rac SeiZleba mohyves garkveuli swori informaciis publikaciisTvis
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mediis pasuxisgebaSi micemas. koqsis mauwyeblobis saqmeSi (496) koqsis

mauwyebloba gamoTqvamda pretenzias zedmeti winaaRmdegobebis gamo,

oficialuri sasamarTlo Canawerebis meSveobiT informaciis saja-

rod qcevisTvis, Tumca, mediis zedmeti TviTSezRudvis safrTxe

vrceldeba xelisuflebis cenzuris gareSe sxva informaciis gamoq-

veynebazec. sawinaaRmdego wesi, romelic dacvis gareSe datovebda

maT, vinc damokidebulia xelisuflebis mier miTiTebul kanoniere-

basa da gavrcelebaze, medias daakisrebda valdebulebas, analizi ga-

ekeTebina xelisuflebis sagazeTo gamocemebis, reportaJebisa da

gancxadebebisTvis, raTa amoeRo publikaciidan masala, romlis kano-

niereba sadavo iqneboda; es ki presas mZime tvirTad daawveboda.

meore sakiTxia, ramdenad emsaxureba apelantisTvis pasuxismge-

blobis dakisreba 794.03 muxlis mixedviT `saxelmwifos uzenaes inte-

resebs~ (`deili meili~, 443 aSS, 103). apelaciis mopasuxe mxare am-

tkicebs, rom publikaciisTvis sasjelis gamoyenebis wesi emsaxureba

sam erTmaneTTan mWidrod dakavSirebul interess: seqsualuri Zala-

dobis msxverplTa piradi saidumloebis dacvas; im msxverplTa fizi-

kur usafrTxoebas, romlebzec SeiZleba Suri iZion, Tu maTi saxelebi

cnobili gaxdeba TavdamsxmelebisTvis; da aseTi danaSaulebis msxver-

plTa xelSewyobis mizans, rom gamoaSkaravebis SiSis gareSe ganacxa-

don am samarTaldarRvevebis Sesaxeb. im dros, rodesac yoveldRi-

urad xdeba gaupatiurebis SemTxvevebi, udavod Zalian mniSvnelovan

interesebs emsaxureba floridis kanonmdebelTa aSkara mcdeloba,

daicvan es interesebi iseTi sisxlis samarTlis statutis miRebiT,

romelic krZalavs msxverplis vinaobis aseT gamJRavnebas. Sesaba-

misad, dauSvebelia im SesaZleblobis gamoricxva, rom Sesabamis Sem-

TxvevaSi samoqalaqo sanqciebis daweseba gaupatiurebis msxverplis

saxelis publikaciisTvis, SeiZleba imdenad aucilebeli iyos am inte-

resTa dasacavad, rom `deili meilis~ standartebic ki daakmayofi-

los. Tumca, sami damoukidebeli mizezis gamo, publikaciisTvis pasu-

xismgeblobis dakisreba am saqmeSi warmoCenili garemoebebis arse-

bobisas Zalian mkacri saSualebaa am interesTa dasacavad da sasamar-

Tlos dasarwmuneblad, rom arsebobs `saWiroeba~ `deili meilis~

formulirebis mniSvnelobiT, raTa floridam gadadgas es ukiduresi

nabiji.

1) pirveli argumenti Seexeba saSualebas, romliTac apelantma mo-

ipova sadavo saidentifikacio informacia. rodesac xelisufleba

TviTon awvdis medias informacias, savaraudoa, rom informaciis
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gavrcelebisgan dasacavad, xelisuflebas hqonda, magram ver gamo-

iyena swori publikaciisTvis pasuxismgeblobis dakisrebaze bevrad

ufro SezRuduli saSualebebi. rodesac xelisufleba ver axerxebs

sakuTari Tavis kontrols, informaciis gavrcelebisas, rogorc es

mocemul SemTxvevaSi moxda, koqsis mauwyeblobis, oklahomis gamom-

cemlobisa da lendmark komiunikeiSenis saqmeebidan aSkara xdeba, rom

presisTvis zianis anazRaurebis dakisreba misi Tanamdevi publikaci-

isTvis, naklebad SeiZleba CaiTvalos anonimurobis dasacav swor

saSualebad.

`2) meore problema, romelic ukavSirdeba floridis mier publi-

kaciisTvis pasuxismgeblobis dawesebas, aris gaufrTxileblobis

standarti, romelic Seexeba samoqalaqo sarCelis safuZvels 794.03

muxlidan gamomdinare. pirad saidumloebaSi Carevis saerTo-

samarTlebriv danaSaulTan dakavSirebuli sarCelebisagan gansxva-

vebiT, 794.03 muxlze dafuZnebuli sarCelebi ar moiTxovs saqmeebis

mixedviT imis kvlevas, iqneboda Tu ara piris piradi cxovrebis

Sesaxeb faqtis gamJRavneba saRad moazrovne adamianisTvis Seuracx-

myofeli. piriqiT, sasamarTloebis mier miRebuli gaufrTxileblo-

bis Teoriis mixedviT, pasuxismgebloba avtomaturad momdinareobs

publikaciidan.

3) 794.03-e muxlis Sinaarsi, erTi SexedviT, iwvevs seriozul eWvebs

imis Taobaze, florida namdvilad cdilobs Tu ara am statutiT

samsaxuris gawevas mniSvnelovani interesisTvis, romelsac apelaciis

mopasuxe mxare  mtkicebisaTvis iyenebs. floridis statutis 794.03

muxli krZalavs saidentifikacio informaciis publikacias mxolod

im SemTxvevaSi, Tu is `masobrivi komunikaciis saSualebaSi~ moxvdeba,

Tumca am terminis definicias statuti ar iZleva. 794.03 muxli ar

krZalavs seqsualuri Zaladobis msxverplTa vinaobis sxva saSuale-

bebiT gamJRavnebas. aseve araferia naTqvami im piris Sesaxeb, romelic

boroti ganzraxviT amJRavnebs gaupatiurebis msxverplis vinaobas,

miuxedavad imisa, rom aseTi informaciis miwodebam msxverplis

mezoblebisTvis an TanamSromlebisTvis, SeiZleba iseTive gamanadgu-

rebeli Sedegi gamoiwvios, rogoric misi saxelis uamravi ucxo piris-

Tvis gamJRavnebam.

es dadgenileba SezRudulia. sasamarTlo ar adgens, rom swori

informaciis gamoqveyneba avtomaturad aris daculi konstituciiT

da arc imas adgens, rom ar arsebobs piradi saidumloebis sfero,

romlis farglebSic Statma SeiZleba daicvas piri presis Carevisgan;
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sasamarTlo arc imaze miuTiTebs, rom Stats arasodes SeuZlia daawe-

sos pasuxismgebloba sqesobrivi danaSaulis msxverplis saxelis

gamoqveynebisTvis. sasamarTlo mxolod adgens, rom, rodesac gazeTi

aqveynebs kanonieri gziT mopovebul swor informacias, pasuxismgeb-

lobis dakisreba, Tu es saerTod ganxorcieldeba, SeiZleba iyos kano-

nieri mxolod im SemTxvevaSi, rodesac es gamomdinareobs Statis uze-

naesi interesidan. am saqmeSi arsebuli faqtebidan gamomdinare, aseTi

interesi ar aris srulyofilad daculi 794.03 muxlis mixedviT ape-

lantisTvis pasuxismgeblobis dakisrebisas.

koqsis samauwyeblo korporacia konis winaaRmdeg (1975)

faqtebi

es saqme Seexeba piradi saidumlos xelmyofi samarTaldarRvevis

iseT saxesTan, romelsac jorjiaSi `sajarod gamJRavnebis samarTal-

darRveva~ uwodes da rasac mosarCele asaCivrebs. misi sarCeli ukav-

Sirdeba uflebas, iyos daculi piradi saqmeebis arasasurveli saja-

roobisgan, rac namdvilad Seuracxmyofelia adamianisTvis. am saqmeSi

piradi saidumloebis ufleba sityvisa da presis konstituciur Tavi-

suflebebs upirispirdeba.

media saSualeba amtkicebs, rom dauSvebelia, presas daekisros

sisxlis samarTlis an samoqalaqo  pasuxismgebloba iseTi informa-

ciis gamoqveynebis gamo, romelic arc yalbia da arc arazusti, mi-

uxedavad imisa, ramdenad sazianoa es informacia adamianis reputa-

ciisaTvis, an ramdenad Selaxavs mis pirad grZnobebs.

am saukuneSi Zlieri mxardaWera hqonda e.w. piradi cxovrebis sa-

idumloebis uflebas. piradi saidumloebis ufleba axali ar aris

arc jorjiis samarTalwarmoebisTvis, romelmac garkveuli formiT

es ufleba adrec ganixila gadawyvetilebis gamotanisas  saqmeze pave-

siCi axali inglisis sicocxlis dazRvevis kompaniis winaaRmdeg 1905

wels.

es mniSvnelovani mandatia piradi saidumloebis uflebis dacvis

TvalsazrisiT, Tumca am saqmeSi ar ganixileba am uflebis xelmyofi

qmedeba, rac vinmes saxelis an fotosuraTis miTvisebas, pirad sfe-

roSi fizikur an sxvagvar arsebiT Carevas da piradi informaciis

gamoqveynebas gulisxmobs. aseT saqmeebSi SesaZloa informacia iyos

yalbi, Tumca ara aucileblad difamaciuri.
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pirad saidumloebasa da presis TavisuflebasTan dakavSirebuli

koliziebis SemTxvevaSi orive mxaris interesebi sazogadoebaSi gaba-

tonebul Sexedulebebsa da tradiciebSi iRebs saTaves. sakiTxis

ufro farTo WrilSi ganxilvas _ SesaZlebelia Tu ara iseTi swori

informaciis Semcveli publikaciebi odesme daeqvemdebaros samoqa-

laqo an sisxlissamarTlebriv pasuxismgeblobas piradi cxovrebis

arasasurveli sajaroobisagan dacvis mizniT, sjobs, yuradReba ga-

maxvildes presisa da piradi saidumloebis ufro konkretul urTi-

erTgadakveTaze. am SemTxvevaSi unda gairkves, aqvs Tu ara Stats uf-

leba, daawesos sanqciebi gaupatiurebis msxverplis vinaobis, anu im

informaciis sworad gamoqveynebisTvis, romelic sasamarTlos Cana-

werebidanaa mopovebuli. sasamarTlo Canawerebi keTdeba sajaro

braldebasTan dakavSirebiT da sazogadoebisaTvis xelmisawvdomia.

sasamarTlos miaCnia, rom Stats amis ufleba ara aqvs.

sazogadoeba, sadac, rogorc wesi, yovel adamians SezRuduli dro

da resursebi aqvs xelisuflebis moqmedebebisaTvis Tvalyuris sa-

devneblad, ZiriTadad presas eyrdnoba, raTa  xelisuflebis saqmi-

anobis Sesaxeb Seityos. udidesi pasuxismgebloba ekisreba axali ambe-

bis medias, romelmac srulad da sworad unda gaaSuqos xelisufle-

baSi mimdinare procesebi. mediisaTvis ki xelisuflebis saqmianobis

Sesaxeb informaciis ZiriTadi wyaro sazogadoebisTvis Ria doku-

mentebi da Canawerebia.

sasamarTlo procesze mopasuxe mxarem ganacxada, rom misi piradi

saidumloebis ufleba presis saqmianobis Sedegad Seilaxa, roca in-

formacia misi qaliSvilis gaupatiurebis Sesaxeb mTeli msoflios

masStabiT gavrcelda. sisxlis samarTlis danaSaulis Cadena, misgan

gamomdinare braldebebi da sasamarTlo procesi, romelic am bral-

debebs mohyveba, im tipis movlenebs ganekuTvneba, romlebic sazoga-

doebis legitimuri interesis sagania da presis movaleobaa maT Sesa-

xeb informaciis gavrceleba.

SeerTebuli Statebis uzenaesi sasamarTlos gadawyvetileba

sasamarTlom ganacxada, rom Camoyalibebis procesSi myofi kanoni

piradi saidumloebis xelmyofi marTlsawinaaRmdego qmedebis Sesaxeb

aRiarebs presis privilegias gaavrcelos amomwuravi informacia sa-

samarTlo procesebze ganviTarebuli movlenebis Sesaxeb.

samarTaldarRvevaTa xelaxali dadgenis sacdeli proeqti #13

piradi saidumloebis xelmyof samarTaldarRvevas oTx nawilad
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yofs;  piradi cxovrebis Sesaxeb arasasurvel publikaciasTan dakav-

SirebiT 652d muxlis komentarSi naTqvamia: `pasuxismgeblobis sakiT-

xi ar daismeba, Tu dasacavma pirma mosarCelis Sesaxeb gamoaqveyna

iseTi informacia, romelic isedac ukve cnobilia sazogadoebisTvis.

amrigad, pasuxismgeblobis sakiTxi ar dgeba mosarCelis cxovrebis

Sesaxeb iseTi faqtebis gamoqveynebisTvis, romlebic sazogadoebrivi

gansjis sagans warmoadgens~. am proeqtis mixedviT sajaro ganxilvis

sagnis Sinaarsis gamoqveynebas ubralod ar Seexeba am saxis piradi

saidumloebis damcavi meqanizmebi.

amrigad, piradi saidumloebis xelyofis Sesaxeb ZiriTadi kanonic

ki aRiarebs, rom piradi saidumloebis interesi mcirdeba, rodesac

ganxiluli informacia ukve sazogadoebis gansjis sagnad aris qce-

uli. daskvna ucvlelia im SemTxvevaSic, Tu sakiTxs konstituciis

pirveli da meToTxmete Sesworebebisa da presis mimarT sazogadoebis

aqtiuri interesis fonze ganvixilavT. jorjiis sarCelis safuZv-

lidan (romelic piradi saidumloebis xelyofas exeba, rac gaupati-

urebis msxverplis saxelis sazogadoebisTvis gamJRavnebaSi gamoixa-

ta) gamomdinare, dawesebulia sanqciebi publikaciis SinaarsisTvis

da ara moqmedebis an sityvieri da arasityvieri elementebis kombi-

naciisTvis, romelic sxvagvarad SeiZleba regulirebas an akrZalvas

daeqvemdebaros.

informaciis ganTavsebisas sazogadoebisaTvis xelmisawvdom ad-

gilas sasamarTlos oficialur CanawerebSi, savaraudoa, rom Statma

sazogadoebrivi interesis dakmayofilebac dauSvas. sasamarTlo iZu-

lebulia, airCios kursi, romelic sajaro Canawerebs xelmisawvdoms

gaxdis mediisaTvis, magram akrZalavs  publikacias, Tu is Seuracxm-

yofeli iqneba saRad moazrovne adamianis grZnobebisTvis. aseTi wesi

Zalian gaarTulebs mediisTvis moqalaqeTa informirebas, Tumca es

kanonieri iqneba. es wesi xels Seuwyobs TviTcenzuras da gamoiwvevs

bevri iseTi publikaciis SezRudvas, romelic sxva SemTxvevaSi gamoq-

veyndeboda. konstituciis pirveli da meToTxmete Sesworebebi ar

dauSvebs presis pasuxisgebaSi micemas im namdvili informaciis Semc-

veli publikaciisTvis, romelic sasamarTlos oficialur, sajaro

Canawerebze dayrdnobiT gamoqveynda. Tu saWiro iqneba piradi sa-

idumloebis interesebis sasamarTlos meSveobiT dacva, maSin Stateb-

ma unda mimarTon Sesabamis zomebs, rom Tavidan aicilon sajaro do-

kumentaciis an piradi informaciis sxvagvari gamJRavneba. politi-

kurma institutebma unda Seadaron informaciis miRebis piraduli
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interesebi sazogadoebriv da presis interesebTan. rogorc ki infor-

macia  sajaro sasamarTlo dokumentebSi aisaxeba, presas aRar SeiZle-

ba aekrZalos misi gamoqveyneba. am SemTxvevaSic unda daveyrdnoT im

pirTa gansjas, romlebic wyveten, Tu ra unda gamoqveyndes da ra

gavides eTerSi.

apelant uaselis telereportaJi sasamarTlo procesis msvlelo-

bisas gakeTebul Canawerebs emyareboda. xolo msxverplis saxeli Jur-

nalistma sabraldebo dokumentebidan gaigo, romlebic procesze

gamocxadebuli Sesvenebis dros gamoiTxova. mopasuxe ar amtkicebda,

rom saxeli arasaTanado gziT iyo mopovebuli, an es ar iyo sazoga-

doebisTvis Ria, oficialuri sasamarTlo dokumenti. am situaciaSi

konstituciis pirveli da meToTxmete SesworebebiT uzrunvelyofi-

li presis Tavisuflebis dacva ukrZalavs jorjiis Stats apelantis

pasuxisgebaSi micemas mis mier momzadebuli telereportaJis gamo.

niqsoni administration of General Services-is winaaRmdeg

433 U.S. 425  (1977)

faqtebi:

mas Semdeg, rac mosarCele niqsoni SeerTebuli Statebis prezi-

dentis Tanamdebobidan gadadga, man mopasuxesTan gaaforma xelSek-

ruleba, romlis Tanaxmadac, mopasuxe niqsonis kaliforniis reziden-

ciasTan axlos uzrunvelyofda saprezidento masalebis (daaxloebiT

42 milioni gverdisa da 880 audioCanaweris) Senaxvas, rac misi Tanam-

debobaze yofnisas dagrovda.

xelSekrulebis pirobebis Tanaxmad, arc erT mxares ar hqonda uf-

leba meoris Tanxmobis gareSe Sesuliyo sacavSi. niqsons sami wlis

ganmavlobaSi ar hqonda ufleba, sacavidan gaetana masalebis origi-

nalebi, magram mas SeeZlo aslebis gadaReba da maTi sacavidan gatana

mopasuxis TanxmobiT. xelSekrulebis gaformebidan sami wlis Semdeg

niqsons ufleba hqonda sacavidan gaetana nebismieri masala, audioCa-

nawerebis garda. maTi sacavidan gatana niqsons ekrZaleboda xuTi

wlis ganmavlobaSi, magram SeeZlo aslebis gakeTeba mopasuxesTan Se-

TanxmebiT. xuTi wlis gasvlis Semdeg mopasuxe valdebuli iyo gaenad-

gurebina audioCanawerebis is nawili, romelzec niqsoni miuTiTebda,

xolo yvela danarCeni an aTi wlis Semdeg unda ganadgurebuliyo, an

niqsonis sikvdilis Semdeg _ imis mixedviT, ra ufro adre moxdeboda.
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mas Semdeg, rac am SeTanxmebis dadebis Sesaxeb cnobili gaxda sa-

zogadoebisaTvis, SeerTebuli Statebis kongresSi Seitanes kanon-

proeqti, romelic miznad isaxavda amgvari SeTanxmebebis gauqmebas.

sami Tvis Semdeg kongresma miiRo saprezidento Canawerebisa da masa-

lebis dacvis aqti, romelsac prezidentma fordma moawera xeli. aq-

tis Tanaxmad, mopasuxe valdebuli iyo, Caebarebina mosarCelis masa-

lebi, daeSva samTavrobo arqivis TanamSromlebi maT Sesamowmeblad,

raTa niqsonisTvis daebrunebinaT piradi masalebi, xolo istoriuli

mniSvnelobis masalebi daculi yofiliyo da xelmisawvdomi gamxda-

riyo rogorc sazogadoebisaTvis, aseve samarTalwarmoebis dros ga-

mosayeneblad.

imave dRes, rodesac aqti ZalaSi Sevida, eqs-prezidentma niqsonma

sasamarTlos mimarTa, sadac daobda, rom aqti antikonstituciuria

Semdegi safuZvlebis gamo: 1. aqti arRvevs xelisuflebis danawilebis

princips; 2. aqti arRvevs prezidentis privilegiis uflebebs; 3. aqti

arRvevs niqsonis piradi cxovrebis xelSeuxeblobis dacvis uflebas;

4. aqti arRvevs niqsonis uflebebs, romlebic pirveli SesworebiTaa

daculi (kerZod, gaerTianebis Tavisuflebas). eqs-prezidenti niq-

soni sasamarTlosgan iTxovda saprezidento Canawerebisa da masale-

bis dacvis aqtis gauqmebas. saapelacio sasamarTlom mxari ar dauWira

niqsonis sarCels da sabolood saCivari SeerTebuli Statebis uze-

naes sasamarTloSi Sevida.

SeerTebuli Statebis uzenaesi sasamarTlos gadawyvetileba:88

sasamarTlos winaSe mosarCele niqsoni aRiarebs, rom mas Semdeg,

rac igi aqtiur sazogadoebriv cxovrebaSi Caeba, man nebayoflobiT

Tqva uari piradi cxovrebis xelSeuxeblobis dacvis uflebis na-

wilze. Tumca igi daobs, rom mas nawilobriv mainc aqvs am uflebis

dacvis moTxovnis ufleba. olqis sasamarTlom niqsonis piradi cxov-

rebis dacvis argumenti mxolod saxelmwifo arqivis mier misi doku-

mentebis Semowmebis WrilSi ganixila, radgan sazogadoebisaTvis do-

kumentebis Riaobis sakiTxi kvlav dauregulirebelia, radgan, aqtis

Tanaxmad, miRebul unda iqnes specialuri wesebi. Sesabamisad, sasa-

marTlom sazogadoebis daSvebis komponentis ganxilva naadrevad mi-

iCnia.

88 gadawyvetilebis qarTul TargmanSi ganxilulia mxolod is nawili, romelic niqsonis

piradi cxovrebis xelSeuxeblobis dacvis uflebas exeba.
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olqis sasamarTlom niqsonis argumenti dausabuTeblad miiCnia.

sasamarTlom daadgina, rom masalebis mcire nawili SeiZleba piradi

xasiaTisa yofiliyo. danarCeni ki misi prezidentobis dros Seqmnili

dokumetebi gaxldaT, romlebiskenac udidesi sazogadoebrivi inte-

resi iyo mimarTuli. daarqivebis procesis kanonierebis gadawyveti-

sas umniSvnelovanesi sakiTxi misi gonivruloba gaxlavT _ ramdenad

arsebobs balansi niqsonis piradi cxovrebis dacvis uflebasa da

sazogadoebriv interess Soris, Seityos eqs-prezidentis oficialu-

ri funqciebis ganxorcielebisa da sxva mravali detalis Sesaxeb,

romelic mis prezidentobas ukavSirdeba. olqis sasamarTlom daad-

gina, rom sadavo aqti gaxlavT gonivruli pasuxi iseT problemur

sakiTxze, rogoricaa piradi da sajaro dokumentebis, Canawerebisa

da saubrebis aRreva, umeteswilad sajaro dokumentebSi. aqtiT

dadgenili daarqivebis wesi minimalurad iWreba piris pirad cxovre-

baSi da adekvaturad icavs, rogorc individis, aseve saxelmwifo in-

teresebs.

uzenaesi sasamarTlo eTanxmeba olqis sasamarTlos, rom am saqmeSi

niqsonis piradi cxovrebis xelSeuxebloba ar darRveula. piradi

cxovrebis dacvis erT-erTi ganmarteba ase JRers: `individis inte-

resi, ar dauSvas misi piradi saqmeebis sajarod gamomzeureba~89. sasa-

marTlo eTanxmeba baton niqsons, rom sajaro figurebi garkveul-

wilad mainc sargebloben piradi cxovrebis dacvis uflebiT, maT

Soris prezidentebic. magaliTad, rodesac prezidentebi saprezi-

dento biblioTekebs afuZneben Tanamdebobis datovebis Semdeg, maT

ufleba aqvT piradi dokumentebi am biblioTekaSi ar Seitanon, aseve

saidumlod daitovon Tavisi ojaxis finansuri dokumentebic. erTi

SexedviT, zemoaRniSnuli mosarCeles uflebas aZlevs, hqondes dac-

vis gonivruli molodini, Tumca am saqmeSi aucilebelia, rom piradi

cxovrebis ufleba im sajaro interesis fonze ganvixiloT, rac eqs-

prezidentis saqmianobasTan dakavSirebiT arsebobs sazogadoebaSi.

uzenaes sasamarTlos adre ramdenime  gadawyvetilebaSi garkveul

dokumentebTan dakavSirebiT uRiarebia piradi cxovrebis dacvis

ufleba90, magram am saqmeSi kvlav sxvagvari garemoebebi gvaqvs: sa-

xelmwifo miznad ar isaxavs didi xniT daitovos niqsonis piradi

dokumentebi. aqtis Tanaxmad, isini  eqs-prezidents gadaecema. amas-

89 Whalen v. Roe,429 U.S. 589, 599 (1977)
90 ualeini rous winaRmdeg
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Tan, niqsonis sarCeli pirad cxovrebasTan dakavSirebiT mxolod im

mcire raodenobis masalebs da dokumentebs exeba, romlebic marTlac

piradi xasiaTisaa, magaliTad, misi piradi mimowera meuRlesTan, qa-

liSvilebTan, advokatebTan, Tavis sulier moZRvarTan, axlo megob-

rebTan, pirad dietologTan da eqimebTan, aseve misi meuRlis piradi

failebi. es yvelaferi Zalian mcire nawilia imisa, rac mopasuxis sa-

cavSia daculi da Sereulia sajaro dokumentebTan.

miuxedavad amisa, dokumentebis simcire ar warmoadgens erTaderT

safuZvels, rom batoni niqsonis sarCeli uaryofil iqnes. Zalian

mniSvnelovania, rom  mosarCelis uflebebi jerovnad iqnes daculi

daarqivebis procesSi. batoni niqsoni damatebiT daobs, rom aqtis

Tanaxmad, dokumentebis daarqiveba Zalian farTod mimarTuli Cxre-

kis sanqciis tolia. igi daobs, rom aseTi Cxreka ewinaaRmdegeba Seer-

Tebuli Statebis konstituciis meoTxe Sesworebas, romelic moqala-

qeebs icavs ukanono da TviTneburi Cxrekisa da amoRebisagan. mosar-

Cele eyrdnoba gadawyvetilebas saqmeze stenfordi texasis winaaRm-

deg91, sadac sasamarTlom ukanonod cno Cxrekis sanqcia. stenfordi

ukanono komunistur saqmianobaSi iyo eWvmitanili da policiam mo-

ipova sanqcia misi piradi dokumentebisa da wignebis CxrekisaTvis.

Cxrekis dros policiam amoiRo marqsis, sartris, Teodor dreiperisa

da hiugo blekis wignebi. mogvianebiT sasamarTlom Cxreka ukanonod

cno. mosarCelis mier am saqmeze dayrdnoba swori ar aris. Cxreka

stenfordis saqmeSi da saxelmwifo arqivis warmomadgenlebis mier

niqsonis dokumentebis Semowmeba analogiuri qmedeba ar aris. sten-

fordis saqmeSi amoRebuli dokumentebidan TiTqmis arc erTi ar gax-

ldaT iseTi, romliskenac sazogadoebrivi yuradReba an saxelmwifo

interesi iyo mimarTuli. am saqmeSi gansxvavebuli garemoebebi gvaqvs:

pirveli, mosarCelec eTanxmeba sasamarTlos imaSi, rom sadavo doku-

mentebSi umetesoba iseTi dokumentia, romlis mimarTac sazogado-

ebas legitimuri interesi aqvs. meore, sadavo aqtiT gaTvaliswine-

bulia procedura, romliTac niqsons Tavisi piradi dokumentebi

daubrundeba. mesame, stenfordis saqmisagan gansxvavebiT, aq adgili

ara aqvs Cxrekas sisxlissamarTlebrivi danaSaulis  gamoZiebis miz-

niT. Semowmebas erTaderTi mizani aqvs, rom gamoacalkevos niqsonis

piradi dokumentebi istoriuli da sajaro dokumentebisgan, raTa

isini jerovnad iqnes Senaxuli da daculi da sazogadoebas maTi gac-

nobis saSualeba mieces.
91 Stanford v. Texas, 379 U.S. 476 (1965)
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amrigad, mosarCeles legitimuri interesi aqvs, rodesac daobs

Tavisi piradi cxovrebis xelSeuxeblobis dacvaze, Tumca aqtis kons-

tituciurobis sakiTxi sasamarTlom unda ganixilos Semdegi sakiT-

xebis fonze: 1. pirad cxovrebaSi Carevis minimaluri farglebi (aqtis

Tanaxmad), 2. mosarCelis, rogorc sajaro figuris statusi, 3. misi

piradi cxovrebis dacvis uflebis ararseboba dokumentebis

umetesobasTan dakavSirebiT, 4. sajaro interesi yofili prezidentis

masalebisa da dokumentebis mimarT, 5.piradi dokumentebis gamocal-

kevebis SeuZlebloba mTeli dokumentebis Semowmebis gareSe.

uzenaesi sasamarTlo yovelive amas mxedvelobaSi iRebs, magram

eTanxmeba olqis sasamarTlos, rom niqsonis piradi cxovrebis xelSe-

uxeblobis dacvis uflebis moTxovna usafuZvloa.

uilsoni leinis winaaRmdeg

529 U.S. 603 (1999)

faqtebi:

mosarCeleebis vaJis dapatimrebis sanqciis aRsrulebisas poli-

ciam mosarCeleebis sacxovrebel saxlSi miiwvia mediis warmomadgen-

lebi, maT Soris gazeT `vaSington postis~ Jurnalistebi. sasamarT-

los sanqciaSi araferi iyo naxsenebi imis Sesaxeb, rom dapatimrebas

SeiZleba mediis warmomadgenlebi daswrebodnen. mosarCeleebis

saxlSi Sesvlisas policiam aRmoaCina, rom maTi vaJi saxlSi ar iyo.

amasobaSi mediis warmomadgenlebma gadaiRes fotoebi, Tumca sanq-

ciis aRsrulebaSi monawileoba ar miuRiaT. gadaRebuli foto- masa-

la ar gamoqveynebula.

miuxedavad amisa, mosarCeleebma sarCeli Seitanes piradad poli-

ciis oficrebis winaaRmdeg da moiTxovdnen zianis anazRaurebas, rad-

gan, maTi mtkicebiT, dairRva SeerTebuli Statebis konstituciis me-

oTxe Sesworeba. olqis sasamarTlom mopasuxeebs  uari uTxra kvali-

ficiuri privilegiiT92 dacvaze. saapelacio sasamarTlo ar daeTanxma

olqis sasamarTlos, uari Tqva, rom daedgina meoTxe Sesworebis

darRveva policielebis mier, Tumca aRniSna, rom ver dadginda, Tu

romeli ufleba dairRva da policielebze kvalificiuri privile-

giis dacva gaavrcela. mosarCeleebma saqme SeerTebuli Statebis uze-

naes sasamarTloSi gaasaCivres.
92 kanoniT dadgenili pasuxismgeblobisgan piris nawilobriv an pirobiT gaTavisufleba.
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SeerTebuli Statebis uzenaesi sasamarTlos gadawyvetileba:

saxelmwifo moxeleebi, romlebsac Tavisi funqciebis ganxorci-

elebisas diskreciuli moqmedebis saSualeba aqvT, rogorc wesi,

kvalificiuri privilegiiT sargebloben. amiT isini daculni arian

samoqalaqo sarCelebisagan, garda im SemTxvevebisa, rodesac dadgin-

deba, rom maTi qmedebiT dairRva sxva pirebis uflebebi, romlis Se-

saxebac unda scodnoda gonier (saSualo) adamians.93 rodesac sasa-

marTlo pirisaTvis kvalificiuri privilegiis miniWebis sakiTxs

wyvets, aucilebelia dadgindes, arsebobs Tu ara mosarCelis kons-

tituciuri uflebis darRvevis faqti, da Tu es asea, Semdgom gairk-

ves, `naTlad aris Tu ara sadavo ufleba aRiarebuli darRvevis dro-

isaTvis~94
.

1604 wels inglisis erT-erTma sasamarTlom CvenTvis kargad nac-

nobi gamoTqma gamoiyena: `nebismieri adamianisaTvis misi sakuTari

saxli cixesimagrea Zaladobisa da zianisagan Tavis dasacavadac da

dasasvenebladac.~95 iseve, rogorc inglisur precedentul samar-

TalSi, amerikul samarTalSic damkvidrda es ramdenime saukunis wi-

nandeli gamoTqma. meoTxe Sesworeba swored am doqtrinazea agebuli

da icavs sacxovrebeli saxlis xelSeuxeblobasa da Seuvalobas TviT-

neburi da ukanono qmedebebisgan.

udavoa, rom policiis mier sasamarTlos brZanebis aRsrulebisas

mediis an nebismieri sxva mesame piris sacxovrebel saxlSi Seyvana,

rodesac maTi iq yofna aranairad ar exmareba policias brZanebis aRs-

rulebaSi, arRvevs mesakuTris meoTxe SesworebiT dadgenil ufle-

bebs. policiels aqvs ufleba, rom sasamarTlos brZanebis safuZ-

velze Sevides sacxovrebel saxlSi da daapatimros is piri, romelic

brZanebaSia miTiTebuli. es ufleba mas ar aZlevs damatebiT uflebas,

rom  saxlSi SeipatiJos sxva pirebi, maT Soris mediis warmomadgen-

lebi. konstituciis meoTxe Sesworeba naTlad adgens, rom policiis

qmedebebi sanqciis aRsrulebisas sanqciis miznebs unda Seesabamebo-

des.96 aseve udavoa, rom mosarCeleebis saxlSi Jurnalistebis yofna

ar ukavSirdeboda sanqciis miznebs da ar emsaxureboda mis kanonier

aRsrulebas. am saqmeSi ar arsebobs safuZvlebi, rodesac mesame pi-

93 Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982).
94 Conn v. Gabbert, 526 U.S. 286 (1999)
95 Semayne’s Case, 77 Eng. Rep. 194, 5 Co. Rep. 91a, 91b, 195 (K. B.). In his Commentaries

on the Laws of England
96 Arizona v. Hicks, 480 U.S. 321, 325 (1987). Maryland v. Garrison, 480 U.S. 79, 87 (1987)
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rebis adgilze yofna gamarTlebuli iqneboda. sasamarTlom daadgina,

rom, rodesac policia moparuli nivTebis amosaRebad Sedis sacxov-

rebel saxlSi da mesame pirebi mihyavs am nivTebis amosacnobad, igi

sruliad kanonierad iqceva.97

mopasuxe policielebi daoben, rom mediis warmomadgenlebis, am

SemTxvevaSi `vaSington postis~ Jurnalistebis, daswreba legitimur

miznebs emsaxureboda. sasamarTlo ar eTanxmeba mopasuxeebs, rom

legitimuri miznebi, romlebic mediis daswrebiT miiRweva da rogo-

ricaa saxelmwifos mier danaSaulis aRmosafxvrelad miRebuli zo-

mebis sajarooba, policiis mier kanondarRvevebis minimumamde dayva-

na, samarTaldamcavebis saqmianobis Sesaxeb zusti informaciis miwo-

deba sazogadoebisaTvis da Tavad eWvmitanilis dacva, gadawonis in-

dividis piradi cxovrebis dacvis uflebas. yovelive zemoxsenebuli

mniSvnelovania, magram ar amarTlebs policiis mier presis daswrebas

sanqciis aRsrulebisas. sasamarTlo adgens, rom policiis mier pre-

sis an sxva mesame pirebis daswreba sanqciis aRsrulebisas arRvevs

SeerTebuli Statebis konstituciis meoTxe Sesworebas, Tu es pirebi

pirdapir da calsaxad ar uweven policias daxmarebas sanqciis aRs-

rulebaSi.

amis Semdeg sasamarTlo ganixilavs, Tu ramdenad iyo aRiarebuli

sadavo ufleba darRvevis droisaTvis. uflebis aRiareba niSnavs imas,

rom sadavo uflebis CarCoebi da sazRvrebi imdenad naTlad unda

iyos dadgenili, rom saSualo adamianma unda SeZlos imis gansazRvra,

rom is Tavisi qmedebiT arRvevs romelime uflebas. ar aris auci-

lebeli, rom sasamarTlos mier amgvari qmedeba ukve CaTvlili iyos

ukanonod, magram aucilebelia, rom kanonis safuZvelze pirisaTvis

naTeli iyos Tavisi qmedebis ukanonoba98. im droisaTvis, rodesac

saqmeSi moyvanili ambebi xdeboda,  policielis mier dapatimrebisas

mediis miyvana da misi azri, rom es kanonieri qmedebaa, ar unda yofi-

liyo aragonivruli. mediis mier policiis saqmianobis zusti gaSu-

qeba mniSvnelovani sajaro interesia. meoTxe Sesworebidan arc is

Cans naTlad, rom aseTi qmedeba ukanonoa. im droisaTvis Statis ka-

nonmdebloba ar iyo imgvarad ganviTarebuli, rom aseTi qmedeba po-

licias ukanonod CaeTvala.

97 Entick v. Carrington, 19 How. St. Tr. 1029, 1067 (K. B. 1765)
98 Anderson v. Creighton, 483 U.S. 635, 639 (1987);
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sasamarTlo adgens, rom sasamarTlo brZanebis aRsrulebisas sac-

xovrebel saxlSi policiasTan erTad mediis daswreba arRvevs meoTxe

Sesworebas, magram am konkretul SemTxvevaSi, gamomdinare iqidan,

rom Statis kanonmdebloba pirdapir ar adgens aseT akrZalvas da

Sesabamis uflebas, policielebi daculni arian kvalificiuri privi-

legiiT.

sidisi F-R Publishing Corp-is winaaRmdeg

113F2d (2d circ. 1940)

faqtebi:

uiliam jeims sidisi odesRac sajaro figura iyo. sazogadoeba

misgan did saqmeebs da seriozul nabijebs moeloda. 1910 wlisaTvis

mis mimarT presas legitimuri interesi hqonda misTvis damaxasiaTe-

beli garkveuli eqstravagantulobisa da gamorCeulobis gamo. Tumca

sasamarTlom ganacxada, rom misTvis presis dainteresebis motivebs

am SemTxvevaSi mniSvneloba ar hqonda.

amJamad sidisi politikosi, sajaro mmarTveli an saxelmwifo mo-

xele ar aris. im SemTxvevaSic ki, sidisi sajaro figura rom yofili-

yo, uorenisa da brandeisis azriT, gamJRavnebuli piradi informacia

Seicavda faqtebs, romelTa `sazogadoebrivi ganxilvisgan dafarvis

ufleba yovel adamians aqvs~.

Tumca, amgvari mosazrebis sapirispirod, sasamarTlom CaTvala,

rom dauSvebeli iyo presaSi piradi cxovrebis detalebis gaSuqebis

akrZalvaze absoluturi imunitetis daweseba. sasamarTlom gadawy-

vita, rom sazogadoebis interesi, iyos informirebuli, piradi cxov-

rebis saidumloebis dacvaze individis interesze mniSvnelovania.

uorensa da brandeiss am saqmeSi sajaro pirebisaTvis niRbis CamoSo-

reba surdaT. sasamarTlo ufro Sors wavida, `sul mcire _ aRniSna

man _ Cven vuSvebT im sajaro piris `piradi cxovrebis~ uflebis

SezRudvas, romelmac `sajaro figuris~ statuss miaRwia.

SeerTebuli Statebis meore saapelacio olqis

sasamarTlos gadawyvetileba

sasamarTlom CaTvala, rom im SemTxvevaSic ki, Tu sidisi sazoga-

doebis yuradRebis centrSi aRmoCndeboda, mis gamorCeul pirovnul

Tvisebebs da sazogadoebriv miRwevebs SesaZloa amgvari yuradReba



xelSeuxebloba

97

piradi cxovrebispiradi cxovrebispiradi cxovrebispiradi cxovrebispiradi cxovrebis

dasaSvebi gaexada. niu-iorkSi dabeWdilma statiam gaaxmaura ucnauri

pirovnebis cxovrebis detalebi, romelic myisierad moeqca sazoga-

doebrivi interesisa da yuradRebis centrSi.

uoreni da brandeisi srulad acnobierebdnen, rom piradi saidum-

loebis dacvis interesi aucileblad movidoda konfliqtSi sazoga-

doebis uflebasTan informaciis miRebaze. maT miaCniaT, rom iseTma

sajaro figuram, rogoricaa oficialuri Tanamdebobis piri, sakuTar

sazogadoebriv mdgomareobas unda Seswiros piradi cxovrebis sa-

idumloeba da piradi cxovrebis nawili sajaro ganxilvisa da Seswav-

lis sagnad aqcios. Tumca, sajaro pirebic ki ar arian valdebulni,

bolomde `gaSiSvldnen~.

sasamarTlos am saqmeSi ar ganuxilavs sakiTxi imis Sesaxeb, Tu ram-

denad daeqvemdebareba srul dacvas gamoqveynebuli masalebi. piradi

cxovrebis saidumloeba da misi gamJRavneba, SesaZloa, imdenad inti-

muri da unebarTvo iyos msxverplis poziciidan gamomdinare, rom

Seuracxyofa sazogadoebis grZnobebsac miayenos. magram, rodesac

fokusSi moqceulia sajaro detalebi, sinamdvilesTan Sesabamisi ko-

mentarebi piris Cacmulobaze, gamosvlebze, Cvevebsa da sxva detaleb-

ze, rogorc wesi, zemoT aRniSnuli zRvaris gadalaxva ar xdeba.

samwuxarod Tu sabednierod, mezoblebisa da sajaro figurebis

warumatebloba yovelTvis aris sazogadoebrivi interesisa da disku-

siebis sagani.

sasamarTlom daaskvna, rom sazogadoebrivi ganwyobis gaTvalis-

winebiT, ugunureba iqneboda amgvari informaciis gazeTebSi, wignebsa

da JurnalebSi gamoqveynebis akrZalva sasamarTlos ZaliT.

kailo SeerTebuli Statebis winaaRmdeg

533 U.S. 27 2001

faqtebi:

mas Semdeg, rac federalur agentebs eWvi gauCndaT, rom deni

kailos sakuTar saxlSi marixuana mohyavda, maT gamoiyenes specialu-

ri xelsawyo (thermal imaging device), raTa daedginaT siTbos gamoyofis

simZlavre  samsarTulian saxlSi, sadac erT-erT binaSi deni kailo

cxovrobda. xelsawyos meSveobiT miRebuli informacia grafikulad

gamoisaxeba, sadac binebi, saidanac siTbo ar gamoiyofa, TeTrad
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aRiniSneba, saidanac mZlavri siTbo gamoiyofa _ Savad, xolo saSualo

siTbos gamoyofis SemTxvevaSi _ rux ferad.

am informaciis Sedegad dadginda, rom kailos saxlis erT-erTi

kedlidan da Weridan didi odenobis siTbo gamoiyofoda. am infor-

maciisa da operatiuli informaciis Sedegad sasamarTlom braldebis

mxaris moTxovniT gasca Cxrekis brZaneba, ris Sedegadac kailos sax-

lSi 100 Ziri marixuana aRmoaCines. Cxrekis Sedegad mopovebuli mtki-

cebulebebis arakanonierebaze warumatebeli davis Semdeg deni ka-

ilom pirobiTi saproceso SeTanxmeba99 (Conditional Plea Agreement)

dado da Semdgom instanciebSi mtkicebulebebis mopovebis kanoni-

erebaze dava ganagrZo. saqme SeerTebuli Statebis uzenaes sasamarT-

lomde  mivida.

SeerTebuli Statebis uzenaesi sasamarTlos gadawyvetileba

sasamarTlos gadawyvetileba warmoadgina mosamarTle skaliam.

am saqmeSi sasamarTlos winaSe dgas kiTxva: aris Tu ara quCidan

specialuri xelsawyoTi binidan gamoyofili siTbos odenobis gazom-

va konstituciis meoTxe Sesworebis miznebisaTvis Cxreka?

meoTxe Sesworebis erT-erTi fundamenturi principi isaa, rom in-

divids SeuZlia ganmartovdes sakuTar saxlSi da Tavisufali iyos

saxelmwifos daupatiJebeli SeWrisagan. ramdenime gamonaklisi  gare-

moebis garda, nebismieri Cxreka, romelic sasamarTlos sanqciis ga-

reSe tardeba, antikonstituciuria. Tumca, meore mxriv, kiTxvas,

adgili hqonda Tu ara Cxrekas saerTod am SemTxvevaSi, sasamarTlom

ar unda upasuxos. magaliTad, saxlis garedan TvalTvalis SemTxve-

vaSi pasuxi naTeli iyo, radgan meoce saukunemde meoTxe Sesworebis

fundamenti fizikuri SeRwevis faqti gaxldaT. magram bolo dros

uzenaesma sasamarTlom daadgina, rom fizikuri SeWra piris sakuTre-

baSi meoTxe Sesworebis darRvevis dadgenisaTvis aucilebeli ar aris.

imis gadasawyvetad, aris Tu ara saxeze Cxreka, sasamarTlom daad-

gina standarti saqmiT katci SeerTebuli Statebis winaaRmdeg100. ro-

gorc mosamarTle harlani Tavis gansxvavebul azrSi aRniSnavs, me-

oTxe SesworebiT dadgenil Cxrekas adgili aqvs, rodesac saxelmwifo

arRvevs piradi cxovrebis xelSeuxeblobis dacvis subieqtur molo-

99 pirobiTi saproceso SeTanxmeba _ saproceso SeTanxmeba, romlis SemTxvevaSic

braldebuli uflebas itovebs, gaasaCivros mis winaaRmdeg arsebuli mtkicebulebebis

kanoniereba.
100ix. gv. 76
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dins, romelsac sazogadoeba gonivrulad miiCnevs. am gadawyvetile-

bis Semdeg uzenaesma sasamarTlom araerTxel daadgina, rom meoTxe

SesworebiT dadgenil Cxrekas adgili aqvs mxolod maSin, rodesac

pirs gonivruli molodini aqvs, rom misi piradi cxovrebis xelSe-

uxebloba daculia da rodesac es molodini gonivrulad miiCneva

sazogadoebis mier.

sisulele iqneboda gveTqva, rom teqnologiebis ganviTarebasTan

erTad adamianis piradi cxovrebis xelSeuxeblobis dacvis xarisxi

ar Secvlila.  winamdebare faqtebi cxadyofs, rom saqme gvaqvs iseT

SemTxvevasTan, rodesac sacxovrebeli saxlis iseTi adgilebi da de-

talebi xdeba sajarod sanaxavi, rac adre warmoudgeneli iyo. swored

es amocana dgas sasamarTlos winaSe, rom dadgindes, Tu sad gadis

sazRvari adamianis piradi cxovrebis sferosTan Tanamedrove teqno-

logiisaTvis.

mopasuxe, saxelmwifos warmomadgeneli, sasamarTlos winaSe da-

obs, rom sadavo xelsawyos gamoyeneba konstituciuria, radgan igi

adgens mxolod siTbos gamoyofis xarisxs saxlis kedlebisa da saxu-

ravis gareT, radgan saxelmwifo Tvlis, rom didi gansxvavebaa `saxlis

gareT~ da `mis kedlebs miRma~ informaciis mopovebas Soris. aseTi

meqanikuri interpretacia sasamarTlom ukve uaryo saqmeSi katci Se-

erTebuli Statebis winaaRmdeg, sadac gamoyenebuli mikrofoni mxo-

lod telefonis jixurs gareT gamosul xmas iWerda, da ganacxada,

rom aseTi qmedeba antikonstituciuri Cxrekaa. im SemTxvevaSi, Tu am

princips gverds avuvliT, maSin individis pirad cxovrebas Tanamed-

rove teqnologiebs SevwiravT, radgan miuxedavad imisa, rom am saqme-

Si gamoyenebuli xelsawyo SedarebiT martivia, mxedvelobaSi unda

miviRoT momavalSi ganviTarebuli teqnologiebis mosalodneli sir-

Tule da SesaZleblobebi, gaakontrolos individis qmedebebi Tavis

sakuTar saxlSi.

saxelmwifo aseve daobs, rom am xelsawyos gamoyenebis Sedegad ar

vlindeba `saxlis SigniT mimdinare kerZo qmedebebi~ da iSveliebs

gadawyvetilebas saqmeze Dow Chemical101, sadac konstituciurad iqna

miCneuli kompaniis ofisisTvis haeridan damontaJebuli mowyobilo-

biT gadaRebuli fotoebi, radgan isini `intimur detalebs~ ar amJ-

Ravnebda. sasamarTlosTvis miuRebelia es argumenti, radgan zemox-

senebul saqmeSi saqme gvqonda kerZo kompaniis ofisTan, am saqmeSi ki

101 Dow Chemical Co. v. United States, 476 US 227, 1986
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_ sacxovrebel saxlTan, romlis dacvis xarisxic ufro maRalia, vid-

re ofisisa. sasamarTlos mier miRebuli gadawyvetilebebiT aRiare-

bulia, rom saxlSi yvela detali intimuria, radgan sacxovrebeli

saxli gareSe Tvalisa da yurisagan daculia. Sesabamisad, intimuri

detalia isic, Tu ra odenobis siTbos iyenebs batoni kailo Tavisi

binis gasaTbobad.

Sesabamisad, rodesac saxelmwfo iyenebs teqnologias, romelsac

zogadi gamoyeneba ar gaaCnia, imisaTvis, rom daadginos piradi cxov-

rebis iseTi detalebi, romlebic manamde fizikuri SeWris gareSe uc-

nobi iqneboda, faqtia, rom CxrekasTan gvaqvs saqme. sadavo Cxreka ki

mosamarTlis sanqciis gareSe warmoebda da, Sesabamisad, antikons-

tituciuria.

radgan sasamarTlom daadgina, rom sadavo xelsawyos gamoyeneba

ukanono Cxrekaa, saqme daubruna olqis sasamarTlos xelaxla gansa-

xilvelad, imis gaTvaliswinebiT, rom sadavo xelsawyoTi mopovebuli

mtkicebulebebis gamoyeneba dauSvebelia. olqis sasamarTlo valde-

bulia gadawyvitos, arsebobs Tu ara dasabuTebuli eWvi Cxrekis

sanqciis gasacemad im mtkicebulebebis gareSe, romlebic sasamarT-

lom ukanonod cno, xolo Tu ar arsebobs, maSin aris Tu ara sxva

mtkicebuleba, romelic gaamagrebda batoni kailos winaaRmdeg bral-

debas.

gadawyvetileba gauqmebulia da saqme dabrunebulia xelaxla gan-

saxilvelad.

Board of Education of independent School District
No.92 of Pottawatome County  et al. v. EARLS et al.
122 S. Ct 2559 2002

faqtebi:

oklahomis Statis tekumeSis olqis skolis sabWos mier miRebuli

aqtiT  dadginda, rom gaetarebinaT moswavleTa mier narkotikebis

moxmarebis Semowmebis politika, romlis mixedviTac saSualo skolis

yoveli moswavle valdebuli iyo Caebarebina Sardi analizisaTvis,

raTa skolis sportul Tu sxva aqtivobebSi monawileobis ufleba  mi-

eRo. skolis moswavleTa mSoblebma sarCeli Seitanes sasamarTloSi,

sadac daobdnen, rom zemoaRniSnuli aqti arRvevs konstituciis me-

oTxe Sesworebas. meaTe saapelacio olqis sasamarTlom ixelmZRva-
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nela  saqmiT vernoniis skolis sabWo aqtonis winaaRmdeg102, sadac

konstituciurad iqna miCneuli dasabuTebuli eWvis gareSe sports-

men moswavleTa narkotikebze Semowmeba, daakmayofila sarCeli da

aRniSna, rom aqti arRvevda konstituciis meoTxe Sesworebas, radgan

mopasuxem ver daamtkica, rom skolaSi idga narkotikebis gamoyenebis

problema, rac saWiroa masobrivi narkotikuli testebis Catarebi-

saTvis.

meaTe saapelacio olqis gadawyvetileba SeerTebuli Statebis

uzenaes sasamarTloSi gaasaCivres.

SeerTebuli Statebis uzenaesi sasamarTlos gadawyvetileba

sasamarTlos mosazreba warmoadgina mosamarTle tomasma.

rogorc cnobilia, konstituciuri Cxrekis SemTxvevaSi aucilebe-

lia `gonivrulobis~ da, Sesabamisad, gonivruli/dasabuTebuli eWvis

arseboba, Tumca es orive koncefcia mxolod sisxlissamarTlebrivi

CxrekisaTvis gamoiyeneba da, rogorc am sasamarTlos gadawyvetile-

bebidan Cans, ar vrceldeba administraciul Cxrekebze, rasTanac aq

gvaqvs saqme. skolis SemTxvevaSi dasabuTebuli eWvis arseboba Cxre-

kisaTvis ar aris aucilebeli, radgan igi usafuZvlod SeuSlida xels

skolaSi saswavlo procesisa da wesrigis SenarCunebas.

sasamarTlo aseve adgens, rom moswavleebs piradi cxovrebis xel-

Seuxeblobis SezRuduli molodini aqvT. mosarCeleebi daoben, rom,

gansxvavebiT vernoniis saqmisgan, sadac amgvari Semowmebebi konsti-

tuciurad iqna cnobili sportsmeni moswavleebisaTvis, ZiriTadad

im argumentiT, rom maTi piradi cxovrebis xelSeuxebloba isedac

SezRudulia, radgan xSirad uwevT sxva pirebis TanxlebiT gaxda da

Sxapis miReba. am saqmeSi Semowmebebi exebaT im moswavleebsac, romle-

bic sportul aqtivobebSi ar iReben monawileobas. Sesabamisad, maTi

piradi cxovrebis xelSeuxeblobis molodini ufro maRalia. sasamar-

Tlo adgens, rom aseTi gansxvaveba ar yofila mTavari vernoniis saq-

meSi gadawyvetilebis miRebisas da mTavari argumenti skolaSi wesri-

gis SenarCuneba da moswavleTa janmrTelobis dacva gaxldaT.  sasamar-

Tlo Tvlis, rom moswavleTa sxvadasxva klubs sxvadasxva wesebi aqvs.

zogi wesi iTvaliswinebs skolis teritoriis gareT mogzaurobas, sxva

pirebis TandaswrebiT tansacmlis gamocvlas, rac aseve amcirebs

arasportsmen moswavleTa piradi cxovrebis xelSeuxeblobis molodins.

102 VERNONIA SCHOOL DISTRICT  v. WAYNE ACTON, SUPREME COURT OF THE UNITED

STATES, 515 U.S. 646, June 26, 1995,
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amasTan, sasamarTlo mxedvelobaSi iRebs piradi cxovrebis xelSe-

uxeblobaSi Carevis xarisxs da adgens, rom igi am saqmeSi minimaluria.

mis dasadgenad saWiroa ganvixiloT procedura, romliTac xdeba Sar-

dis Cabareba. skolis sabWos mier miRebuli aqtis Tanaxmad, maswavle-

beli dgas sapirfareSos gareT da usmens mxolod xmas, raTa darwmun-

des, rom SardiT manipulireba ar xdeba. analizis Sedegebi konfiden-

cialuria da inaxeba skolaSi studentis piradi saqmisgan gancalke-

vebiT. aseve akrZalulia misi samarTaldamcavebisaTvis gadacema da

igi mxolod skolis personalisTvis SeiZleba gaxdes cnobili, isic

maTi mxridan konfidencialurobis dacvis garantiiT. analizis Se-

degebi aseve aranairad ar aisaxeba moswavlis akademiur moswrebaze

da ar iwvevs disciplinarul sasjelebs. amas mxolod is mizani aqvs,

rom narkotikebis momxmarebeli moswavleebi saskolo klubebidan ga-

ricxon.

dabolos, mniSvnelovania saxelmwifos interesis aRniSvna am

saqmeSi. sadavo aqtis mizania skolaSi moswavleTa usafrTxoebisa da

janmrTelobis dacva, rac mniSvnelovani sajaro interesia. skolis

sabWom aseve warmoadgina sarwmuno mtkicebulebebi, romliTac dgin-

deba moswavleebis mier narkotikebis moxmarebis faqtebi. warmod-

genili iqna maswavlebelTa Cvenebebi, romlebsac araerTxel unaxavT

moswavleebi narkotikis zemoqmedebis  qveS da mousmeniaT laparaki

narkotikebis gamoyenebaze. policiam aseve aRmoaCina narkotikebi

erT-erTi klubis wevri moswavlis avtomobilSi. am faqtebis gamo sa-

zogadoeba xSirad mouwodebda skolis sabWos, mieRo zomebi am

viTarebis gamo. Tumca moswavleTa mSoblebi daoben, rom es mtkicebu-

lebebi sakmarisi ar aris aseTi Semowmebis Casatareblad _ sasamarT-

lo adgens, rom ar aris saWiro utyuari mtkicebulebebis arseboba

amgvari Semowmebis programebis dasawyebad skolebSi. skolaSi nar-

kotikebis aRmofxvris interesi sakmarisi safuZvelia imisaTvis, rom

amgvari programebi arsebobdes. Sesabamisad, sasamarTlo Tvlis, rom

am saqmeSi samedicino Semowmebis gamoyeneba im moswavleTa mimarT,

romlebsac saskolo klubebis wevroba surT savsebiT konstituciuri

iyo.

meaTe saapelacio olqis gadawyvetileba gauqmebulia.



xelSeuxebloba

103

piradi cxovrebispiradi cxovrebispiradi cxovrebispiradi cxovrebispiradi cxovrebis

qalaqi indianapolisi edmondis winaaRmdeg

531 U.S. 32 (2000)

faqtebi:

1998 wlis agvistoSi qalaq indianapolisis policiam daiwyo gzeb-

ze sakontrolo punqtebis daweseba, romelTa ZiriTadi mizani iyo

nasvami mZRolebisa da narkotikebis gamovlena. programis mixedviT

aseT sakontrolo punqtebze manqanebs aCerebdnen, policia amowmebda

mZRolis marTvis mowmobas,  zedapirulad aTvalierebda manqanis

salons da narkotikebis aRmoCenisaTvis specialurad gawvrTnili

ZaRli gars uvlida manqanas. amis Semdeg, mxolod mZRolis TanxmobiT

an dasabuTebuli eWvis warmoSobis SemTxvevaSi, eZleodaT polici-

elebs detaluri Cxrekis ufleba.  Sedegad, Seamowmes 1161 manqana,

maTgan 104 piri daapatimres, aqedan 49 piri daapatimres narkotikuli

saSualebebis moxmarebis gamo, xolo  danarCenebi administraciuli

gadacdomisaTvis. jeims edmondma da jeols palmerma, romlebic aseT

sakontrolo punqtze gaaCeres, sarCeliT mimarTes sasamarTlos,

sadac daobdnen, rom isini dasabuTebuli eWvis gareSe gaaCeres da

gaCxrikes. Sesabamisad, dairRva konstituciis meoTxe Sesworeba. in-

dianis samxreT olqis sasamarTlom sarCeli warmoebaSi ar miiRo,

radgan winaswar gadawyvetilebaSi daadgina, rom sakontrolo punq-

tebis daweseba konstituciuri iyo. olqis saapelacio sasamarTlom

gaauqma wina instanciis gadawyvetileba da sakontrolo punqtebis

daweseba anti-konstituciurad gamoacxada.

indianapolisis qalaqis policiam uzenaes sasamarTloSi gaasaCiv-

ra gadawyvetileba.

SeerTebuli Statebis uzenaesi sasamarTlos gadawyvetileba

sasamarTlos mosazreba warmoadgina mosamarTle o’konorma.

sasamarTlos mier dadgenil wess _ dasabuTebuli eWvis gareSe

Catarebul Cxrekasa da amoRebas Zalian SezRuduli gamonaklisebi

aqvs. aseTi gamonaklisebi sasamarTlom konstituciurad cno saqmeSi

SeerTebuli Statebi martinesisa da fuertes winaaRmdeg103 (sasaz-

Rvro Semowmebebi dasabuTebuli eWvis gareSe, romelTa mizanic iyo

aralegaluri migrantebis gamovlena da narkotikebis sazRvarze gad-

motana), miCiganis policiis departamenti sitcis winaaRmdeg104 (sakon-
103 United States v. Martinez&Fuerte, 428 U.S. 543, 1973
104 Michigan Dept. of State Police v. Sitz, 496 U.S. 444, 1990
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trolo punqtebi, romelTa mizanic iyo nasvami  mZRolebis gamovlena),

da marTvis mowmobebis Semowmebis mizniT saqmeSi delaveri prousis

winaaRmdeg105. aseve sasamarTlom wina gadawyvetilebebiT konstitu-

ciurad CaTvala dasabuTebuli eWvis gareSe Semowmebebi, romlebic

e.w. `specialur interess~ emsaxureba, saqmeSi vernoniis skolis sabWo

aqtonis winaaRmdeg da sxva ramdenime gadawyvetileba, sadac konsti-

tuciurad iqna cnobili skolis moswavleTa Semowmeba narkotikebze,

romlis mizanic ar iyo sisxlissamarTlebrivi devna.

arc erT zemoaRniSnul saqmeSi sasamarTlos ar uTqvams, rom

amgvari sakontrolo puqtebis gamoyeneba daiSveba sisxlissamarT-

lebrivi devnisaTvis mtkicebulebebis mosapoveblad.

swored es mizani (mtkicebulebebis mopoveba sisxlissamarTleb-

rivi devnisaTvis) ganasxvavebs am saqmeSi sakontrolo punqtebs sxva

zemoaRniSnuli saqmeebisagan, sadac Semowmebebis da sakontrolo

punqtebis mizani gaxldaT sasazRvro da avtosatransporto usafr-

Txoebis dacva. miuxedavad amisa, mosarCeleebi daoben, rom zemoaR-

niSnul saqmeebSic (SeerTebuli Statebi marines fuertes winaaRmdeg,

miCiganis policiis departamenti sitcis winaaRmdeg) saboloo Sedegi

piris dapatimreba da misi sisxlissamarTlebrivi devna gaxldaT.

sasamarTlo ver daeTanxmeba am arguments, radgan aseTi ganzogadebis

Sedegad SesaZlebelia yvela samarTaldamcavi miznisaTvis sakont-

rolo punqtis daweseba. aseve ver miiRebs sasamarTlo mxedvelobaSi

im arguments, rom narkotikebi seriozul problemas warmoadgens,

rac sakontrolo punqtebis gamoyenebas gaamarTlebs. sasamarTlo

eTanxmeba mosarCeleebs, rom narkotikebi seriozuli socialuri

problema da safrTxea, Tumca aseTi safrTxe ver gaamarTlebs amgvari

meTodebis gamoyenebas samarTaldamcavebis mxridan. dasabuTebuli

da individualizebuli eWvis arsebobis saWiroebis gansasazRvrad

saWiroa gavaanalizoT, Tu ra uflebebi irRveva meore mxares. sasa-

marTlo ver daeTanxmeba mosarCeleebs, rom individualizebuli,

dasabuTebuli eWvis gareSe Semowmebebi konstituciurad aRiaros,

rodesac misi erTaderTi mizani danaSaulis aRmofxvraa.

sasamarTlo aseve ver daeTanxmeba mosarCeleebs imaSi, rom, radgan

sakontrolo punqtebis erT-erTi mizani avtosatransporto usafr-

Txoebacaa (romelic, calke aRebuli, konstituciurad iqna cnobili)

maSin mTeli sakontrolo punqtebis ideac konstituciurad unda

105 Delaware v. Prouse, 440 U.S. 648, 1979
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cnon. amiT sasamarTlo daakanonebda nebismieri sakontrolo punqtis

konstituciurobas, Tuki misi erT-erTi mizani marTvis mowmobis da

mZRolis sifxizlis Semowmeba iqneboda. swored amitom unda dadgin-

des amgvari sakontrolo punqtebis pirveladi mizani _ narkotikebis

kontroli..

dabolos, sasamarTlos surs aRniSnos, rom am gadawyvetilebiT

ar ikrZaleba sasazRvro da sxva Semowmebebi, romliTac mowmdeba

marTvis mowmoba da gamovlindeba nasvami mZRoli.

olqis saapelacio sasamarTlos gadawyvetileba ZalaSi rCeba.

dietmani Time Inc. winaaRmdeg

449 F. 2D 245 (9th CIR.) 1971

faqtebi:

mosarCele dietmani, moxuci veterani, romelsac mxolod saSualo

ganaTleba hqonda, eweoda TixiT, mcenareebiT da sxvadasxva minera-

lebiT mkurnalobas. dietmanis winaaRmdeg sisxlissamarTlebrivi

devna aRiZra kaliforniis StatSi, radgan am StatSi eqimbaSoba, anu

licenziis gareSe saeqimo saqmianoba sisxlis samarTlis danaSauls

warmoadgenda.

mopasuxem, romelic gamoscemda Life Magazine-s, 1963 wels mis erT-

erT nomerSi gamoaqveyna mosarCelis ori fotosuraTi, erTi _ gada-

Rebuli mis saxlSi dapatimrebamde, meore ki dapatimrebisas. mopasuxe

da olqis prokurori, romelic am saqmeze muSaobda, SeTanxmdnen, rom

mopasuxe Sevidoda dietmanis saxlSi, gadaiRebda mis fotoebs saqmi-

anobis dros da Caiwerda masTan saubars, rasac Semdeg olqis proku-

rors gadascemda da Tan Tavis JurnalSi statias gamoaqveynebda.

1963 wlis seqtemberSi jeki metkafi da rei uiliamsi _ mopasuxis

kompaniis TanamSromlebi _ baton dietmans saxlSi ewvivnen. maT karze

zari darekes da dietmans moaxsenes, rom isini misma megobarma batonma

jonsonma gamogzavna. jonsonis saxeli rom gaigo, dietmanma isini sax-

lSi SeuSva. dietmanma jeki metkafi gasinja, romelmac icrua, rom

mkerdze limfuri jirkvali maqvs gamosulio, uiliamsma ki  faruli

fotoaparatiT es yovelive firze aRbeWda. am dros dietmanis saxlSi

sxvebic iyvnen. rac Seexeba saubars, igi gadamcemis saSualebiT gada-

icemoda saxlis gareT mdgom manqanaSi, sadac korespondenti, proku-

roris ofisisa da jandacvis departamentis warmomadgenlebi isxdnen.
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es saubari statiaSi ar dabeWdila, Tumca masSi moxseniebul iqna, rom

korespondentma im saubris Canawerebi gaakeTa, romelic jeki metka-

fis CanTaSi damaluli gadamcemiT gadaicemoda avtomanqanaSi. sauba-

ri Caiweres samarTaldamcavTa warmomadgenlebmac. mopasuxisa da

olqis prokuroris SeTanxmebiT, mopasuxe mtkicebulebebis mopove-

baSi unda daxmareboda prokurors, romelsac Semdgom Tavis Jurnal-

Si gamoaqveynebda. amasTan, olqis prokurors am SemTxvevamde mtkice-

bulebebis saxiT mosarCelis saubrebis sxva Canawerebic hqonda, rom-

lebic mopovebul iqna Life Magazine-is gareSe. mogvianebiT dietmani

daapatimres ulicenzio saeqimo praqtikis gamo, Life Magazine-is war-

momadgenlebma mas dapatimrebisas fotoebi gadauRes. dietmani fiq-

robda, rom am fotoebs mas samarTaldamcavi miznebisaTvis uRebdnen.

mogvianebiT dietmanma saproceso SeTanxmeba dado olqis prokuror-

Tan da mas sasjelze SeuTanxmda (plea of Nolo Contendere).

1963 wlis noemberSi ki, rogorc zemoT aRiniSna, Life Magazine-Si

gamoqveynda dietmanis ori foto. man sasamarTlos mimarTa sarCeliT.

dietmanis sasargeblod mopasuxe Time Inc.-s 1000 dolaris gadaxda

daakisres, ris Sedegadac mopasuxem gadawyvetileba gaasaCivra.

mecxre saapelacio olqis sasamarTlos gadawyvetileba

mopasuxeebi daoben, rom maT dietmanis piradi cxovreba ar daur-

RveviaT, radgan dietmanis saxli sazogadoebisaTvis Ria iyo. es faqti

mtkicebulebebiT ver dasturdeba, radgan dietmani mkurnalobda im

adamianebs, vinc mis saxlSi midioda. igi eqimi ar aris, mas reklama ar

gauwevia Tavisi saqmianobisTvis da arc sxva saxiT gauvrcelebia in-

formacia amis Sesaxeb. mas ara aqvs telefoni da saxlis kari Caketili

aqvs. imisaTvis, rom dietmanis saxlSi SesuliyaviT, saWiro iyo, rom

karze zari dagerekaT, igi saqmianobas eweoda SenobaSi, romelic misi

sacxovrebeli saxli iyo. mopasuxeebi dietmanis saxlSi motyuebiT

Sevidnen.

 sasamarTlos winaSe ori sakiTxi dgas: 1. aris Tu ara kaliforniis

kanonmdeblobis Tanaxmad mopasuxeebis qmedeba sarCelis Setanis

safuZveli, rodesac maT dietmanis Tanxmobis gareSe gadaiRes misi

foto da Caiweres misi saubari? 2. icavs Tu ara pasuxismgeblobisgan

pirveli Sesworeba mopasuxeebs, Tuki isini am qmdebebs axali ambebis

gamosaqveyneblad sCadiodnen?

is faqti, rom dietmans misi Tanxmobis gareSe Tavissave saxlSi

gadauRes fotoebi da Caiweres misi saubari, ramac dietmanis emoci-
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uri aSliloba gamoiwvia, sakmarisia imisaTvis, rom davaskvnaT:  kali-

forniis kanonmdeblobis Tanaxmad, mas ufleba aqvs, moiTxovos zianis

anazRaureba. mosarCeles hqonda piradi cxovrebis xelSeuxeblobis

gonivruli molodini, rom misi saubari teqnikuri saSualebebiT

mTel qveynierebas ar gadaecemoda da mis fotoebs ar gadaiRebdnen.

mopasuxe daobs, rom igi am saqmeSi pasuxismgeblobisgan daculia

konstituciis pirveli SesworebiT, radgan misi TanamSromlebi axali

ambebis Segrovebis procesSi iyvnen. rac Seexeba eleqtronuli saSu-

alebebis gamoyenebas, isini daoben, rom sagamoZiebo JurnalistikaSi

maTi gamoyeneba ganuyofeli elementia. sasamarTlo eTanxmeba mopa-

suxes, rom axali ambebis Segroveba misi gavrcelebis ganuyofeli

elementia, Tumca  kategoriulad ar eTanxmeba maT imaSi, rom amgvari

eleqtronuli saSualebebi ganuyofeli elementia axali ambebis

Segrovebisas. sagamoZiebo Jurnalistika uZvelesi meTodia, romel-

mac nawilobriv gamoiwvia miniaturuli kamerebis da sxva msgavsi teq-

nologiebis Seqmna. magram pirveli Sesworeba imisaTvis ar Seqmnila,

rom daicvas korespondentebi zianis anazRaurebis sarCelebisgan im

darRvevisa da gadacdomebisaTvis, rac maT am procesSi dauSves. pir-

veli Sesworeba ar aris saxlSi SeWris an moparvis licenzia.

is privilegiebi, romlebic mediisTvis ciliswamebis saqmeebSi

Seiqmna da nawilobriv piradi cxovrebis xelSeuxeblobis saqmeebzec

vrceldeba, aq ararelevanturia. maTi gamoyeneba saxlSi SeWrisaTvis

pasuxismgeblobis gansasazRvrad araswori iqneboda. arc `niu-iork

taimsi~ salivanis winaaRmdeg106 da arc sxva gadawyvetileba, romelic

mas Semdeg iqna miRebuli, ar akanonebs amgvar qmedebas.

pirveli SesworebiT daculi arc erTi interesi ar ilaxeba imis

dadgeniT, rom pirs aunazRaurdes ziani mis saxlSi ukanono SeWrisa

da amis Sedegad statiis gamoqveynebisaTvis.

olqis sasamarTlos gadawyvetileba ZalaSi rCeba.

ZaCini Scripps-Howard Broadcasting Co.-s winaaRmdeg

433 U.S. 562 , 1977

faqtebi:

hiugo ZaCini sakuTar Tavs ugrZesi joxis meSveobiT badeSi agdeb-

da 200 futis simaRleze. es warmodgena 15 wams grZeldeboda. mopas-
106 New York Times, v. Sullivan, 376 U.S. 254 (1964)
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uxem axali ambebis TerTmetsaaTian gamoSvebaSi aCvena hiu ZaCinis war-

modgena, romelic man qalaqis centrSi erT-erT dResaswaulze gamar-

Ta. axal ambebSi 15-wamiani warmodgena srulad aCvenes. hiugo ZaCinim

sasamarTlos mimarTa, sadac daobda, rom mopasuxem warmodgenis sru-

li satelevizio gadacemiT misi sakuTrebis ufleba daarRvia. is da-

obda, rom televiziam es misi Tanxmobis gareSe gaakeTa.

ohaios Statis uzenaesma sasamarTlom ZaCinis sarCeli uaryo da da-

adgina, rom ZaCinis warmodgena axali ambebis nawili iyo, igi sajaro

interesis sagans  warmoadgenda da, Sesabamisad, sarCeli ar daakmayofila.

ZaCinim gadawyvetileba SeerTebuli Statebis uzenaes sasamarT-

loSi gaasaCivra.

SeerTebuli Statebis uzenaesi sasamarTlos gadawyvetileba

sasamarTlos azri mkveTrad gaiyo. umravlesobis mosazreba war-

moadgina mosamarTle uaitma.

ohaios uzenaesma sasamarTlom daadgina, rom mopasuxe konstitu-

ciuri privilegiiT sargeblobs, rodesac sajaro interesis sakiT-

xebs gadascems televiziiT. sxva SemTxvevaSi dasacavi iqneboda `saja-

roobis ufleba~. am saqmeSi mopasuxes rom televiziiT gadaeca, rom

hiugo ZaCini warmodgenas marTavs qalaqis centrSi da Tundac misi

foto eCvenebina, sruliad sxvagvar gadawyvetilebas miviRebdiT.

Tanac hiugo ZaCini ar daobs, rom mopasuxes ar hqonda ufleba gamo-

ecxadebina, rom ZaCini warmodgenas marTavs, radgan es axal ambebs

warmoadgens. ZaCini daobs, rom misi warmodgenis srulad Cawera da

televiziiT gadacema arRvevs misi profesionalur sakuTrebis uf-

lebas. Tanac ohaios uzenaesi sasamarTlo daeTanxma mosarCeles, rom

ZaCinis hqonda `sajaroobis ufleba~ da ufleba hqonda, Tavad gaekon-

trolebina Tavisi talantisa da niWis komerciuli gamoyeneba. miuxe-

davad amisa, ohaios uzenaesma sasamarTlom daadgina, rom mopasuxe

daculi iyo privilegiiT, radgan presas aqvs diskrecia imisa, rom

Tavad gadawyvitos, Tu ra moculobiT gaaSuqos esa Tu is movlena.

Sesabamisad, ohaios uzenaesma sasamarTlom daadgina, rom mopasuxe

Scripps-Howard ZaCinis warmodgenis srulad gadacemis gamo pasuxis-

mgeblobisagan Tavisufldeba.

ohaios uzenaesi sasamarTlo daeyrdno gadawyvetilebas saqmeze

taimi hilis winaaRmdeg107. am saqmeSi sruliad sxva deliqtTan gvqonda

saqme vidre `sajaroobis uflebis“ darRvevaa. saqmeSi taimi hilis
107 ix. gverdi 78
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winaaRmdeg mosarCele ar yofila adamiani, romlis saxelsac komer-

ciuli Rirebuleba Gaqvs da mosarCeles ar udavia `sajaroobis uf-

lebis~ darRvevaze. Tanac am or deliqts Soris is gansxvavebaa, rom

pirvel SemTxvevaSi (taimi hilis winaaRmdeg _ piris warmosaxva aras-

worad) saxelmwifo icavs piris reputacias, mis emociur stress TiT-

qmis iseve, rogorc ciliswamebis saqmeebSia. meore SemTxvevaSi, rome-

lic am saqmeSi gvaqvs saxeze, saxelmwifo cdilobs daicvas piris

sakuTrebis uflebebi. am or deliqts Soris kidev is gansxvavebaa,

rom piris arasworad warmodgenis SemTxvevaSi dacvis meqanizmi is

aris, rom minimumamde iqnes dayvanili is informacia, romelic zians

ayenebs pirs; `sajaroobis uflebis~ SemTxvevaSi ki erTaderTi kiTxva

ismis: vin aris gamomcemeli (vin avcelebs informacias)? ZaCinis msgavi

pirebi, cxadia, uars ar amboben maTi warmodgenebis Sesaxeb informa-

ciis gavrcelebaze, Tuki isini amisaTvis sazRaurs miiReben. swored

amas iTxovs am saqmeSi batoni ZaCini. mas miznad ara aqvs dasaxuli,

mopasuxes aukrZalos misi warmodgenis televiziiT gadacema, igi mxo-

lod sazRaurs iTxovs amisaTvis. Tanac Cvens mier gadawyvetil arc

erT saqmeSi, rogorebicaa `niu-iork taimsi~ salivanis winaaaRmdeg108,

gerci robert uelCis winaaRmdeg109 Rosenbloom v. Metromedia, Inc110,

Time, Inc. v. Firestone111 saqme ar gvqonia piris sakuTrebis miTvisebas-

Tan. am saqmeebSi presas mieniWa dacva ciliswamebis saqmeebSi, sadac

mosarCeleebi sajaro moxeleebi an sajaro pirebi iyvnen. yvela am

saqmeSi sadavo iyo esa Tu is publikacia, Tumca arc erT am saqmeSi

adgili ar hqonia iseTi ramis srulad gamoqveynebas, risTvisac misi

avtori anazRaurebas iRebs.

avtoris warmodgenis televiziiT srulad Cveneba am warmodgenas

ekonomikur safrTxes uqmnis, radgan igi avtoris niWis, energiisa da

drois nayofia. swored mis eqskluziur kontrolSi Zevs am warmod-

genis ekonomikuri warmateba. Tu sazogadoeba am warmodgenas tele-

viziiT naxavs, maSin cota vinmes Tu moundeba qalaqis centrSi misvla

da misi `cocxlad~ naxva.

Cven vTvliT, rom ohaios Stats SeuZlia amgvar saqmeebSi presas

privilegia mianiWos pasuxismgeblobis TvalsazrisiT, Tumca erTs

ganvmartavT _ pirveli da meToTxmete Sesworebebi amas ar moiTxovs.

108 ix.gverdi 62
109 Gertz v. Robert Welch, Inc., 418 U.S. 323 (1974);
110 Rosenbloom v. Metromedia, Inc., 403 U.S. 29 (1971);
111 Time, Inc. v. Firestone, 424 U.S. 448 (1976);
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ohaios Statis uzenaesi sasamarTlos gadawyvetileba gauqmebu-

lia.

smiti Daily Mail  Publishing Co.-s winaaRmdeg

443 U.S. 97 (1979)

faqtebi:

1978 wlis 9 Tebervals mokles haiesis skolis 15 wlis moswavle.

misi 14 wlis Tanaklaseli, romelic ramdenime TviTmxilvelma mowmem

amoicno, am faqtis Semdgom maleve daapatimres. Charleston Daily Mail

da Charleston Gazette am saqmeSi mopasuxeebi arian, orive gazeTis

korespondentebma am incidentis Taobaze policiis samauwyeblo qse-

lis saSualebiT Seityves. maT aseve Seityves eWvmitanilis saxeli da

gvari mowmeebis da policielebis gamokiTxvis Sedegad. orive gazeTma

moamzada sagazeTo publikacia. Daily Mail-ma statiaSi ar moixsenia

eWvmitanilis saxeli, radgan amas kanoni krZalavda, xolo Charlston

Gazette-ma dabeWda statia, sadac eWvmitanili. identificirebuli iyo.

imave dReebSi eWvmitanilis saxeli sami sxva radiomauwyeblis mier

gadaica. amis Semdeg Daily Mail-ma miiRo gadawyvetileba, gamoeqveyne-

bina statia 10 Tebervals, sadac naxsenebi iqneboda eWvmitanilis sa-

xeli da gvari.

1 marts didma Jiurim daamtkica sabraldebo daskvna mopasuxeebis

winaaRmdeg dasavleT virjiniis kanonis safuZvelze, romelic das-

jadad acxadebs im arasrulwlovani piris saxelisa da gvaris mosamar-

Tlis Tanxmobis gareSe gamoqveynebas, romlis winaaRmdegac sisxlis-

samarTlebrivi devna mimdinareobs. mopasuxe gazeTebis warmomad-

genlebma dasavleT virjiniis uzenaes sasamarTlos mimarTes, sadac

daobdnen, rom maT winaaRmdeg irRveoda konstituciis pirveli da

meToTxmete Sesworebebi. Sesabamisad, isini moiTxovdnen, rom Sewyve-

tiliyo sisxlissamarTlebrivi devna maT winaaRmdeg.

dasavleT virjiniis uzenaesma sasamarTlom daadgina, rom sadavo

kanoni arRvevs pirveli SesworebiT garantirebul sityvisa da gamo-

xatvis Tavisuflebas da igi winaswar SezRudvas warmoadgens. saxelm-

wifom, gamomdinare winaswari SezRudvis per se antikonstituciuro-

bidan, ver daadgina aseTi SezRudvis arsebobis aucilebloba.

aRniSnuli saqme SeerTebuli Statebis uzenaes sasamarTloSi

gasaCivrda.
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SeerTebuli Statebis uzenaesi sasamarTlos gadawyvetileba

sasamarTlos mosazreba warmoadgina mosamarTle burgerma.

mopasuxeebi am saqmeSi daoben, rom sadavo kanoni winaswar Sez-

Rudvas warmoadgens. isini acxadeben, rom mosamarTlis winaswari

Tanxmoba ar aris klasikuri winaswari SezRudvis magaliTi, Tumca

mas iseTive Sedegebi moaqvs, rogorc winaswar SezRudvebs, radgan

igi moqmedebs erTgvar salicenzio sqemasaviT, romelic winaswari

SezRudvebis erT-erTi saxea. Sesabamisad, mopasuxeebi daoben, rom

aseT sadavo kanons antikonstituciurobis gadalaxvis mZime tvirTi

akisria. isini Tvlian, rom aseT tvirTs ver gadawonis arasrulwlovan

samarTaldamrRvevTa anonimurobis dacvis interesi.

mosarCeleebi ar daoben imis Taobaze, rom sadavo kanoni winaswar

SezRudvas awesebs. isini Tvlian, rom, amis miuxedavad, es sadavo kano-

ni icavs saxelmwifos mniSvnelovan interess, kerZod, arasrulwlovan

samarTaldamrRvevTa interesebs.

am saqmeze gadawyvetilebis gamotaniT Cven ar vwyvetT, aris Tu
ara mosamarTlis winaswari Tanxmoba winaswari SezRudva Tu Semdgomi
sanqcia gamoqveynebisaTvis. am saqmeSi es mniSvnelovani  ar aris. mniSv-
nelovani is aris, rom swori da marTali informaciis gamoqveyneba
ar aris regulirebadi, xolo Tu igi regulirdeba, unda damtkicdes
mniSvnelovani saxelmwifo interesi am regulirebisaTvis. Cveni wina
gadawyvetilebebidan Cans, rom swori informaciis gamoqveynebisTvis
sasjelis Sefardebis konstituciurobis mtkiceba rTuli saqmea.

erT-erTi saqme, romelSic saxeze iyo klasikuri winaswari Sez-
Rudva, sakmaod relevanturia am saqmisaTvis: saqmeSi Oklahoma Pub-
lishing Co. v. District Court112 uzenaesma sasamarTlom gaauqma Statis
sasamarTlos ganCineba, romliTac medias aekrZala gamoeqveynebina
11 wlis biWis saxeli da fotosuraTi, romlis saqmesac sasamarTlo
ixilavda. sasamarTlom Ria sxdomaze dauSva mediisa da sazogadoebis
warmomadgenlebi, miuxedavad imisa, rom Statis kanonmdebloba amgvar
saqmeebze sxdomis daxurvas iTvaliswinebda. Semdgom ki aukrZala
medias im informaciis gamoqveyneba romelic sasamarTlos sxdomaze
moismines. am saqmeSi uzenaesma sasamarTlom daadgina, rom, rodesac
swori informacia sajaro gaxdeba, sasamarTlos aRar SeuZlia misi
gavrcelebis akrZalva.

 arc erTi es gadawyvetileba ar boWavs da ar  akontrolebs am

sasamarTlos, Tumca cxadia, rom, Tu media kanonieri gziT moipovebs

112 Oklahoma Publishing Co. v. District Court, 430 U.S. 308 (1977)
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informacias da mas swori saxiT aqveynebs, maSin saxelmwifo moxele-

ebs aRara aqvT ufleba, xeli SeuSalon gamoqveynebas, Tu safrTxe ar

eqmneba saxelmwifos umaRles interesebs.

mosarCeleebi daoben, rom saxelmwifos interesi mdgomareobs

arasrulwlovani samarTaldamrRvevis anonimurobis dacvaSi, radgan

misma sajaroobam SesaZloa xeli SeuSalos piris resocializacias,

xeli SeuSalos am pirs Semdgom dasaqmebaSi da sxva.

aRniSnuli interesi am saqmeSi ar aris sakmarisi, rom mopasuxeebs

sisxlissamarTlebrivi pasuxismgebloba davakisroT. metic, kanoni

konstituciurobis farglebs scildeba, radgan igi eleqtronul me-

dias ar ukrZalavs msgavs qmedebebs da mxolod `gazeTebze~ vrcel-

deba. am saqmeSi ki mopasuxeebma mxolod mas Semdeg gamoaqveynes aras-

rulwlovnis saxeli, rac is  radioTi ramdenjerme  gaJRerda. amri-

gad, imis gaTvaliswinebiTac, rom kanoni miznad isaxavs arasrulw-

lovan damnaSaveTa dacvas, igi am mizans ver emsaxureba. aseve ver mo-

emsaxureba kanonis aRniSnul mizans mopasuxeebis sisxlis samarTlis

wesiT dasja.

dasavleT virjiniis uzenaesi sasamarTlos gadawyvetileba ZalaSi

rCeba.

donald galela Jaklin onasisis winaaRmdeg

487 F.2d 986, 1973

faqtebi:

donald galela fotografia, romelmac Tavisi profesiuli ka-

riera cnobili adamianebis fotoebis gadaRebiT da maTi gayidviT

Seiqmna.  man Jaklin onasiss da saidumlo samsaxuris warmomadgenlebs

uCivla ukanonod dapatimrebisaTvis. galela mas Semdeg daapatimres,

rac igi buCqebidan fotoaparatiT gadmoxta da win gadaeRoba jon

kenedis, romelic parkSi velosipediT seirnobda. saidumlo samsa-

xuris agentebi (romlebic prezidentis Svilebs 16 wlamde icaven)

SeSfoTdnen jonis usafrTxoebis gamo, galela mcire xniT daakaves

da dakiTxes. mopasuxes saqmeSi warmoadgens Jaklin onasisi, gardac-

vlil prezident kenedis qvrivi da multimilioner aristotele

onasisis meuRle, joni da kerolain kenedebis deda. Jaklin onasisma

mas Semdeg, rac igi mravaljer gaxda galelas mxridan arasaTanado

qcevis msxverpli, Segebebuli sarCeliT mimarTa sasamarTlos, sadac
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iTxovda, gamoetanaT SemzRudavi brZaneba galelas winaaRmdeg, ro-

melic mas amgvar moqcevas aukrZalavda.

niu-iorkis saapelacio sasamarTlos gadawyvetileba

saqmeSi dadginda ocamde epizodi, rodesac galela SeiWra jonisa

da kerolainis skolaSi, maTi gadaReba daiwyo parkSi, rodesac bavS-

vebi velosipediT seirnobdnen da safrTxe Seuqmna maT janmrTelobas

(bavSvebi TiTqmis Seejaxnen fotografs, rodesac igi buCqebidan gad-

moxta fotos gadasaRebad), galela mravaljer SeiWra restoranSi,

silamazis salonSi, maRaziaSi, eklesiaSi, raTa Jaklin onasisis foto

gadaeRo, man moisyida kenedebis saxlis msaxurebi, raTa maTgan gaego

maTi adgilsamyofeli, iaxtaze yofnisas naviT gamocxadda, rom mopa-

suxis foto gadaeRo da sxva.

aRniSnul saqmeSi mosarCele galela asaCivrebs sasamarTlos Semz-

Rudvel brZanebas da daobs, rom pirveli Sesworeba mas icavs.

sasamarTlo calsaxad uaryofs galelas gancxadebas, rom pirveli

Sesworeba icavs nebismier qmedebas axali ambebis Segrovebisas, ra-

oden Seuracxmyofelic ar unda iyos igi. pirveli Sesworeba ar icavs

danaSaulebs, romlebic axali ambebis Segrovebisas aris Cadenili.113

mosarCele galelas dausrulebeli qmedebebi calsaxad warmoad-

gens piradi cxovrebis xelSeuxeblobis darRvevas.

Tavdapirvelad unda ganvixiloT da mxedvelobaSi miviRoT is faq-

ti, Tu rogor aCrdiliviT dasdevs mosarCele mopasuxes: igi binis

gareT elodeba Jaklin onasiss da saaTobiT dahyveba mas ukan. misi

TvalTvali imdenad autanelia, rom galelas, rogorc man Tavadve

ganacxada sasamarTlo procesze,  coli imitom ar mohyavs, rom ver

ipova iseTi qali, romelic Tanaxma iqneboda, Jaklin onasisisaTvis

edia nebismier dros.

Jaklin onasisi sworad iqna cnobili sajaro figurad saqmis war-

moebisas wina instanciis sasamarTloSi da, Sesabamisad, igi axali ambe-

bis subieqti SesaZloa xSirad gamxdariyo. Tumca galelas qmedebebi

im zRvars gascda, romelic axali ambebis SegrovebisTvis aris dawe-

sebuli. Jaklin kenedis yoveldRiuri umniSvnelo saqmeebis gaSuqeba

da am dros misi ganuwyveteli TvalTvali, qmedebebi, romlebic mas

Seuracxyofs, aragonivruli da dausabuTebelia. am mxriv Tuki raime

113 Branzburg v. Hayes, 408 U.S. 665, 33 L. Ed. 2d 626, 92 S. Ct. 2646 (1972);

Rosenbloom v. Metromedia, 403 U.S. 29, 29 L. Ed. 2d 296, 91 S. Ct. 1811 (1971);

Dietemann v. Time, Inc., 449 F.2d 245, 249-50 (9th Cir. 1971). See [996]
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mosazreba gaCndeboda galelas sasargeblod, misi qmedeba kenedis

Svilebis mimarT  yovelgvar keTilganwyobas gafantavda.

wina instanciis sasamarTlom galelas winaaRmdeg SemzRudavi

brZaneba gamosca, romlis Tanaxmadac mas ekrZaleba: 1. 300 futis ra-

diusiT miuaxlovdes kenedebis saxlsa da skolas, sadac bavSvebi swav-

loben; 2. daicvas 225 futis distancia bavSvebisgan da 150 _ Jaklin

onasisisagan.

sasamarTlo ZalaSi tovebs am SemzRudvel brZanebas, Tumca Sem-

degi cvlilebebiT: mosarCeles ekrZaleba: 1. 25 futze ufro axlos

mivides an Seexos Jaklin onasiss; 2. win gadaudges an xeli SeuSalos

gavlaSi sajaro adgilebSi; 3. safrTxe Seuqmnas mopasuxis usafrT-

xoebas an sicocxles; 4. nebismieri qmedeba, romelmac SeiZleba

Seuracxyos, SeaSinos an aaRelvos (gonivrul farglebSi) Jaklin ona-

sisi. sasamarTlo ar ukrZalavs galelas fotoebis gadaRebas an maT

Semdgom gayidvas. sasamarTlo aseve ZalaSi tovebs SemzRudav brZa-

nebas im nawilSi, romelic exeba saidumlo samsaxuris agentebis mier

maTi funqciebis ganxorcielebas (rac kenedis Svilebis 16 wlis

asakamde dacvas gulisxmobs), kerZod, galelas SeiZleba aekrZalos:

1. bavSvebis skolaSi Sesvla, 2. maTTvis safrTxis Seqmna, 3. nebismieri

qmedebis ganxorcieleba, rac SeaSinebs, aaRelvebs an Seuracxyofs

bavSvebs, 4. maTTan 30 futze axlos misvla.

SeniSvna: saapelacio sasamarTlos gadawyvetilebiT, galela kvlav

daubrunda Tavis saqmianobas _ Jaklin onasisis da misi ojaxis foto-

ebis gadaRebas. igi kvlav agrZelebda maT TvalTvals, Tumca 1982

wels, 9 wlis Semdeg, rac saapelacio sasamarTlom zemoaRniSnuli

gadawyvetileba miiRo, niu-iorkis federalurma olqis sasamarTlom

daadgina, rom galelas mxridan saapelacio sasamarTlos mier dadge-

nili SezRudvebis gauTavebeli darRveva sasamarTlos upativce-

mulobas warmoadgenda. galela sasamarTlos upativcemulobisaTvis

damnaSaved cnes da jarima daakisres114.

114 Galella v. Onassis, 533 F. Supp. 1076 (S.D.N.Y. 1982).
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evropis adamianis uflebaTa sasamarTlo

klasi da sxvebi germaniis winaaRmdeg

1978

faqtebi:

sarCelis Setanis droisaTvis germaniaSi ZalaSi Sevida kanonmdeb-

loba, romlis Tanaxmadac saxelmwifo organoebs ufleba eZleodaT

moesminaT telefoniT saubrebi da gaekontrolebinaT safosto

mimowera im `myisieri safrTxeebisgan~ dacvis mizniT, romelic SeiZ-

leba damuqreboda demokratiul sazogadoebas da saxelmwfos usafr-

Txoebas. kanoni iTvaliswinebda proceduras, romlis mixedviTac mos-

menisa da Semowmebis subieqtisTvis SeiZleboda SeetyobinebinaT mis

mimarT gatarebuli zomebis Sesaxeb am qmedebis dasrulebis Semdeg.

Tumca kanonSi amis absoluturi moTxovna ar arsebobda. swored es

norma gaxda sasamarTloSi sarCelis Setanis safuZveli, romelic

xuTma germanelma iuristma Seitana. mosarCeleebi daobdnen, rom isi-

ni acnobiereben saxelmwifo organoebis satelefono da safosto

kontrolis uflebamosilebas, magram Tvlian, rom subieqtis Setyo-

binebis absoluturi valdebulebis ararseboba arRvevs konvenciis

merve muxls.

evropis adamianis uflebebis sasamarTlos gadawyvetileba

sasamarTlom Tavdapirvelad daadgina, rom aucilebeli iyo mo-

sarCeleebis darRvevis potenciur msxverplad miCneva, radgan saxeze

ar iyo konkretuli SemTxveva, romlis safuZvelzec mosarCeleebi

idavebdnen, rom maT mimarT dairRva konvenciis merve muxli.  Sesaba-

misad, sasamarTlo uSvebs iseT SemTxvevas, rodesac individis sarCe-

lis warmoebaSi miiReba, Tuki is daobs, rom  darRvevis potenciuri

msxverplia da arsebobs gasaidumloebuli zomebis miRebis SesaZleb-

loba mis winaaRmdeg. aseT SemTxvevebSi sasamarTlom konkretuli saq-

mis mixedviT unda daadginos mosarCelisa da gasaidumloebuli zo-

mebis mimarTeba da SesaZlebeli darRveva.

am safuZvliT mocemul saqmeSi mosarCeleebs ufleba aqvT idaon,

rom arian merve muxlis darRvevis potenciuri msxverplni. sasamar-

Tlo aRniSnavs, rom am saqmis masalebis mixedviT konvenciis merve

muxli SeiZleba sruliad daucveli iyos  da darRvevis sagani gaxdes,
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radgan konkretul SemTxvevebSi moqalaqeebs arc acnobeben, rom maTi

merve muxliT daculi uflebebi Seilaxa, Sesabamisad, miRebuli gasa-

idumloebuli zomebis gasaCivrebac SeuZlebeli xdeba. aseT SemTx-

vevebSi konvenciis merve muxlis moqmedeba nulamde dadis.

amis Semdeg sasamarTlo ganixilavs am konkretul saqmeSi merve

muxlis darRvevis SemTxvevas.

miuxedavad imisa, rom satelefono saubrebi pirdapir ar aris mox-

seniebuli konvenciis teqstSi, sasamarTlo Tvlis, rom aseTi saub-

rebi daculia konvenciis merve muxlis `piradi cxovrebisa da `kores-

pondenciis~ cnebebiT. evropis adamianis uflebebis komisiam daad-

gina, rom germaniaSi amgvari kanonmdeblobis arsebobiT saqme gvqonda

merve muxliT daculi uflebebis ganxorcielebaSi CarevasTan. arc

komisiisa da arc sasamarTlos winaSe saxelmwifos warmomadgenlebi

am sakiTxs sadavod ar xdian. cxadia, rom maSin, rodesac es kanonmdeb-

loba moqmedebas iwyebs, nebismieri individis piradi cxovreba,

safosto da satelekomunikacio urTierTobebi Carevis subieqti xde-

ba. metic, aseTi kanonmdeblobis Tundac mxolod arseboba qmnis aseTi

Carevis safrTxes, rac pirdapir zians ayenebs sxvadasxva momxmare-

bels Soris komunikaciis Tavisuflebas. Sesabamisad, saxezea `saxelm-

wifo organos Careva~ merve muxliT daculi uflebebis ganxorci-

elebisas.

umniSvnelovanesi sakiTxi am saqmeSi Semdegia: aris Tu ara Careva

gamarTlebuli konvenciis merve muxlis meore punqtSi CamoTvlili

safuZvlebiT.  iqidan gamomdinare, rom mocemuli norma warmoadgens

safuZvlebs, romlis mixedviTac Careva SeiZleba gamarTlebul iqnes,

saWiroa misi viwro interpretacia.

sasamarTlo ar ganixilavs im sakiTxs, aris Tu ara kanoniT dadge-

nili es Careva, radgan saxezea konkretuli kanonmdebloba germaniaSi,

romelsac mosarCeleebi sadavod xdian.

sasamarTlos gansaxilvelad rCeba bolo sakiTxi: aris Tu ara saWi-

ro demokratiul sazogadoebaSi amgvari Careva, anu aris Tu ara aseTi

Careva proporciuli.  saxelmwifos warmomadgenlebi daoben, rom am-

gvari Careva gamarTlebulia `demokratiuli sazogadoebisaTvis

myisieri safrTxiT~, aseve `sazogadoebis usafrTxoebisa~ da `sxvaTa

uflebebis dacvis~ mizniT. sasamarTlo, komisiis msgavsad, eTanxmeba

germaniis saxelmwifos warmomadgenlebs, rom sadavo kanonmdeblobis

mizani marTlac aris saxelmwifos usafrTxoebis dacva. miuxedavad

amisa, sasamarTlom unda daadginos, aris Tu ara gzebi da saSualebebi,
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romliTac zemoxsenebuli mizani miiRweva, konvenciis merve muxlisa

da demokratiuli principebis Sesabamisi.

amisaTvis aucilebelia, rom sasamarTlom mimoixilos sadavo

kanonmdebloba da masSi arsebuli dacvis meqanizmebi. kanonmdeblobis

Tanaxmad, aucilebelia garkveuli pirobebis dakmayofileba, sanam

misi gamoyeneba daiwyeba, kerZod, telefonis mosmena da sateleko-

munikacio saSualebebis kontroli SeiZleba dawesdes mxolod im

SemTxvevaSi, Tu arsebobs faqtobrivi mtkicebulebebi, rom esa Tu is

piri eWvmitanilia mZime sisxlis samarTlis danaSaulis CadenaSi an

momzadebaSi. es zoma mxolod im SemTxvevaSi SeiZleba iqnes miRebuli,

rodesac sxva sagamoZiebo moqmedebebi ukve Catarebulia da isini ara-

efeqturi aRmoCnda, an rodesac maTi Catareba SeuZlebelia garkve-

uli garemoebebis gamo. aseve sadavo kanonmdeblobiT ikrZaleba e.w.

`zogadi kontroli~ da kanonmdebloba awesebs moTxovnas, romlis mi-

xedviTac daiSveba mxolod eWvmitanilis saubrebis kontroli.

sadavo kanonmdeblobis Tanaxmad, kontroli SeiZleba dawesdes

mxolod werilobiTi Suamdgomlobis safuZvelze, sadac dasabuTe-

bulia aseTi zomis gamoyeneba. am Suamdgomlobas Semdgom federa-

luri ministri amtkicebs. Sesabamisad, kanonSi Zevs garkveuli admi-

nistraciuli procedurebi imisgan Tavis dasacavad, rom es zomebi

ar iqnes TviTneburad gamoyenebuli. amasTan, sakontrolo zomebis

gatareba dasaSvebia mxolod sami Tvis ganmavlobaSi da misi gagrZe-

leba SeiZleba axali SuamdgomlobiT. kontroli dauyovnebliv unda

Sewydes mas Semdeg, rac mopovebulia saWiro informacia, an rodesac

garemoebebi aRar adgens mis saWiroebas. mopovebuli informacia ar

SeiZleba gamoyenebul iqnes sxva mizniT, garda SuamdgomlobaSi

miTiTebuli miznisa da igi dauyovnebliv unda ganadgurdes.

rac Seexeba sakontrolo zomebis ganxorcielebas, masze zedamxed-

velobas axorcielebs moxele, romelic kvalificirebulia mosamar-

Tlis postze dasaniSnad. kanonmdeblobis Tanaxmad, radganac gamo-

iricxeba sasamarTlo kontroli, Seqmnilia specialuri komisia, ro-

melic mis ganxorcielebas zedamxedvelobs. saxelmwifos warmomad-

geneli daobs, rom es meqanizmebi adekvaturia adamianis uflebebis

dacvisa, xolo mosarCeleebi daoben, rom es sistema e.w. `politikur

kontrols~ warmoadgens, radgan sasamarTlo kontroli maze ar

xorcieldeba.

satelekomunikacio saSualebebis kontrolis zedamxedveloba

SeiZleba ganxorcieldes sam stadiaze: pirveli, rodesac kontroli
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daiwyeba; mere, rodesac mas axorcieleben da mesame, rodesac igi das-

rulda. rac Seexeba pirvel or stadias, cxadia, rom saidumlo kon-

trolis arsi is aris, rom individma ar unda icodes mis mimarT gata-

rebuli zomebis Sesaxeb. swored amitom unda arsebobdes iseTi meqa-

nizmebi, rom daculi iyos individis uflebebi. kanonis uzenaesobis

principis Tanaxmad, romelic evropuli konvenciis preambulaSia

aRiarebuli, saWiroa, rom aRmasrulebeli xelisuflebis qmedebebze,

romlebic individis uflebebs exeba, arsebobdes efeqturi kontroli.

aseTi efeqturi kontroli, rogorc wesi, sasamarTlom unda gana-

xorcielos, radgan am SemTxvevaSi uzrunvelyofilia damoukideblobis,

miukerZoeblobis da saTanado procedurebis dacvis garantiebi.

sadavo kanonmdeblobiT sasamarTlo kontroli gamoricxulia da

Canacvlebulia Sida kontroliT. Sida kontrols ki awarmoebs mo-

xele, romelic kvalificirebulia mosamarTlis TanamdebobisaTvis,

xolo Semdgomi kontroli xorcieldeba specialuri komisiis mier.

sasamarTlo Tvlis, rom, sasurvelia, am SemTxvevaSi arsebobdes sasa-

marTlo kontroli, Tumca sasamarTlo adgens, rom is meqanizmebi,

romlebic arsebobs, ar arRvevs demokratiis aucilebel principebs.

mosarCelis erT-erTi mTavari sadavo sakiTxi imaSi mdgomareobs, rom

individs, romlis mimarTac gamoyenebulia sakontrolo zomebi, SeiZleba

yovelTvis ar Seatyobinon aseTi zomebis arsebobis Sesaxeb. Sesabamisad,

individi moklebulia meqanizms, romlis Tanaxmadac mas SeeZleba

gadaamowmos aseTi zomebis kanoniereba. amis sapasuxod sasamarTlo Tvlis,

rom germaniis sakonstitucio sasamarTlos gadawyvetilebis Semdeg

individis Setyobineba aucilebeli moTxovna gaxda, ris Sedegadac pirs

mieca saSualeba moiTxovos zianis anazRaureba, romelic mas gamoyenebuli

zomebis Sedegad miadga. gamomdinare iqidan, rom ar arsebobs

mtkicebulebebi, romlebic daadgenda, rom sadavo kanonmdeblobis

borotad gamoyenebasTan gvaqvs saqme, sasamarTlo ver imsjelebs am

sakiTxze. Tumca aqve isic unda aRiniSnos, rom sadavo kanonmdeblobaSi

arsebobs efeqturi meqanizmebi individis uflebebis dasacavad, maT Soris

moTxovna, rom minimumamde iqnes dayvanili sakontrolo zomebis

gamoyeneba. amasTan, sasamarTlos azriT, amgvari zomebis borotad

gamoyenebis safrTxe arc erT sistemaSi ar gamoiricxeba. amitom am mizniT

sasamarTlom unda daadginos borotad gamoyenebis albaToba, rac,

sasamarTlos azriT, maqsimaluradaa minimumamde dayvanili.

am safuZvliT sasamarTlo adgens, rom konvenciis merve muxli ar

darRveula.
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danjeni gaerTianebuli samefos winaaRmdeg

faqtebi:

belfastSi mcxovrebma jefri danjenma  gaasaCivra CrdiloeT ir-

landiaSi moqmedi kanonmdebloba, romelic mamakacebs Soris uxams

sqesobrivi aqts danaSaulad acxadebda. amasTan kanoni vrceldeboda

nebismier aseT qmedebaze miuxedavad imisa mas adgili hqonda sajaro

adgilas, Tu kerZo teritoriaze; aseve nebismieri asakis mamakacebs

Soris da partniorebs Soris Tanxmobis SemTxvevaSic ki.

CrdiloeT irlandiis mTavrobis mtkicebiT msgavsi sqesobrivi

aqtebi ewinaaRmdegeboda qveyanaSi im droisaTvis damkvidrebul mor-

als. evrosasamarTlom ganacxada zneobis normebis gansazRvra Tavad

adgilobrivi sazogadoebis saqmea da saxelmwifos aqvs SedarebiT

farTo diskrecia moralis safuZvelze uflebebis regulirebisas.

Tumca am konkretul SemTxvevaSi viTareba sxvagvaradaa. miuxedavad

saxelmwifos Sefasebis farTo zRvarisa, strasburgis sasamarTlo

wyvets ramdenad saWiroa ufleba SezRudva demokratiuli sazogado-

ebis arsebobisaTvis. sasamarTlom aRiara, rom saxelmwifos SeiZleba

hqondes legitimuri mizani daicvas arasrulwlovnebi, gonebrivad

avadmyofebi da sxva adamianTa mgrZnobiare jgufebi homoseqsualuri

midrekilebis mavne zegavlenisagan, magram am SemTxvevaSi zemo aRniS-

nuli kanonmdebloba  adamianis piradi cxovrebSi Carevas warmoad-

gens. evropis sabWos wevr qveynebSi bolo dros ganviTarebulma mov-

lenebma cxadyo, rom sazogadoebisaTvis am qveynebSi aRar aris mi-

uRebeli zrdasruli adamianis nebayoflobiTi homoseqsualuri kon-

taqti. Sesabamisad am qmdebis kriminalizacia ar aris gamowveuli

mwvave socialuri saWiroebiT.

princesa karolina germaniis winaaRmdeg

faqtebi:

mosarCele iyo monakos princ ranier I I I-is ufrosi qaliSvili. prin-

cesa karolini 1957 wels daibada. igi iyo monakoSi mcxovrebi monakos

moqalaqe, Tumca weliwadis garkveul dros parizSic atarebda.

1990-iani wlebis dasawyisSi princesa karolin fon hanoveri

sasamarTlos meSveobiT sistematurad cdilobda SeeCerebina misi

fotoebis beWdva germanul presaSi. man ramdenjerme mimarTa germa-
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niis sasamarTloebs SemzRudveli brZanebis gamocemis TxovniT, rom-

liTac aikrZaleboda 1990-ian wlebSi misi fotoebis mTeli seriis

gamoqveyneba germanul JurnalebSi Bunte, Freizeit Revue da Neue Post.

igi acxadebda, rom ilaxeba misi piradi cxovrebis dacvisa da  saku-

Tari gamosaxulebis gamoyenebis ufleba.

1999 wlis 15 dekembris cnobil saqmeSi federalurma sakonsti-

tucio sasamarTlom daakmayofila mosarCelis moTxovna im foto-

ebTan dakavSirebiT, romlebSic igi Tavis SvilebTan erTad iyo gada-

Rebuli, im motiviT, rom srulwlovanebze ufro metad maTi piradi

cxovrebis dacva iyo aucilebeli.

Tumca princesa karolinTan mimarTebaSi  sakonstitucio sasamar-

Tlom aRniSna, rom mas, rogorc sajaro pirs, unda moeTmina misi fo-

toebis sajaro adgilebSi gamoqveyneba im SemTxvevaSic ki, Tu foto-

ebze igi aRbeWdili iyo yoveldRiuri saqmianobis dros da ara ofici-

aluri movaleobebis Sesrulebisas. am mimarTebiT sakonstitucio

sasamarTlo miuTiTebda presis Tavisuflebasa da sazogadoebis le-

gitimur interesze, scodnoda, Tu zogadad rogor iqceva aseTi piri

sazogadoebaSi.

princesa karolinma amis Semdeg gancxadebiT mimarTa evropis

adamianis uflebebis sasamarTlos, sadac daobda, rom germaniis sasa-

marTloebis gadawyvetilebebi xelyofda konvenciis me-8 muxliT gaT-

valiswinebul misi piradi cxovrebis xelSeuxeblobis uflebas.

sasamarTlos gadawyvetileba

sasamarTlom erTsulovnad gadawyvita, rom adgili hqonda

konvenciis me-8 muxlis darRvevas.

Tavdapirvelad sasamarTlom saqmis warmoebidan amoiRo ramdenime

foto, romlebzec mosarCele gadaRebuli iyo Tavis SvilebTan  da

msaxiob mamakacTan erTad restornis Soreul kuTxeSi. aRar warmo-

adgenda ganxilvis sagans, vinaidan federalurma sakonstitucio sa-

samarTlom akrZala maTi nebismieri damatebiTi gamoqveyneba im mo-

tiviT, rom isini xelyofs mosarCelis piradi cxovrebis xelSeuxeb-

lobis uflebas.

rac Seexeba piradi cxovrebis xelSeuxeblobas, sasamarTlom Tav-

dapirvelad mimoixila piradi cxovrebis xelSeuxeblobis koncefcia

da aRniSna, rom igi Sedegeba mravali elementisgan, maT Soris, piris

fsiqikuri da fizikuri mdgomareobisagan, misi identifikaciisa da

sxva elementebisgan. sasamarTlos azriT, germaniis ramdenime Jur-
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nalis mier mosarCelis fotoebis gamoqveyneba, romlebzec igi gamo-

saxuli iyo yoveldRiuri cxovrebisas calke Tu sxva pirebTan erTad,

marTlac Sedioda mosarCelis piradi cxovrebis xelSeuxeblobis

kategoriaSi. Sesabamisad, moqmedebda konvenciis me-8 muxli.

aqedan gamomdinare, aucilebeli iyo mosarCelis piradi cxovrebis

uflebis dabalanseba gamoxatvis TavisuflebiT, rac konvenciis me-10

muxliT aris garantirebuli.

sasamarTlom aqve aRniSna, rom gamoxatvis Tavisufleba vrcel-

deba fotoebis gamoqveynebazec, magram es is sferoa, sadac sxvaTa

uflebebisa da reputaciis dacvas gansakuTrebuli mniSvneloba

eniWeba, vinaidan igi exeba ara `ideebis~, aramed iseTi gamosaxulebe-

bis gavrcelebas, romlebic Seicavs metad piradul an sulac intimur

`informacias~ individis Sesaxeb. ufro metic, yviTel presaSi gamoq-

veynebuli fotoebis gadaReba xdeboda mudmivi gaRizianebis gare-

moSi, rac Sesabamisi pirisaTvis iwvevda pirad cxovrebaSi Carevis an

devnis  gamZafrebul SegrZnebas.

sasamarTlom miiCnia, rom piradi cxovrebis dacvisa da gamoxatvis

Tavisuflebas Soris dabalansebis gadamwyvet faqtors warmoadgenda

is, Tu ra adgili eWira gamoqveynebul fotoebs da statiebs sajaro

interessa da sajaro debatebSi. mocemul saqmeSi gazeTebSi gamosa-

xuli iyo karolin fon hanoveris yoveldRiuri yofiTi cxovrebis

scenebi, romlebic aSkarad piradi xasiaTisa iyo. am mimarTebiT,

sasamarTlom gaiTvaliswina garemoebebi, romlebSic fotoebi gada-

iRes _ mosarCelis codnisa da Tanxmobis gareSe da zog SemTxvevaSi

farulad. sasamarTlom daadgina, rom am fotoebis gamoqveynebas

aranairi wvlili ar Seaqvs sajaro debatebSi, vinaidan mosarCele

oficialur funqcias ar axorcielebs da fotoebi da statiebi  eqs-

kluziurad misi piradi cxovrebis detalebs exeba. sasamarTlom aR-

niSna, rom, miuxedavad yvelafrisa, sazogadoebas aqvs informaciis

miRebis ufleba, rac demokratiul sazogadoebaSi erT-erTi umniSv-

nelovanesi uflebaa. es ufleba arsebobs gansakuTrebul SemTxve-

vebSi sajaro pirebis piradi cxovrebis Sesaxebac. magram am saqmeSi

mocemuli faqtebi aseTi daskvnis saSualebas ar iZleva: sazogadoebas

ar hqonda legitimuri interesi scodnoda, Tu sad iyo karolin fon

hanoveri, an  rogor iqceoda igi saerTod pirad cxovrebaSi, im SemTx-

vevaSic ki, Tu is gamoCndeboda iseT adgilebSi, romelic gancalke-

vebuli ar iyo da sazogadoebisaTvis iyo cnobili. im SemTxvevaSic

ki, Tu arsebobda amgvari interesi, magaliTad, fotoebisa da stati-
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ebis JurnalebSi gamoqveynebis  komerciuli interesi, sasamarTlos

azriT, es interesebi unda gadaefara mosarCelis mier piradi cxov-

rebis efeqturad dacvis uflebas.

sasamarTlom kidev erTxel gausva xazi piradi cxovrebis dacvis

fundamentur mniSvnelobas yoveli adamianis pirovnebis ganviTarebis

TvalsazrisiT da aRniSna, rom yvelas, maT Soris sazogadoebaSi cno-

bil pirebs, unda hqondeT `legitimuri molodini~, rom daculi iq-

neba maTi piradi cxovreba. kriteriumi, dadgenili Sida sasamarT-

loebis mier Tanamedrove sazogadoebis gamoCenili figuris  gansas-

xvaveblad sajaro pirisagan, ar iyo sakmarisi mosarCelis piradi

cxovrebis efeqturad dacvisaTvis da mas mocemul garemoebebSi unda

hqonoda `legitimuri molodini~, rom misi piradi cxovreba daculi

iqneboda.

zemoaRniSnuli faqtebis gaTvaliswinebiT da am sferoSi saxelmwi-

foebis Tavisufali gansazRvris principis miuxedavad, sasamarTlom

miiCnia, rom germaniis sasamarTloebma samarTlianad  ver daabalanses

urTierTdapirispirebuli interesebi. Sesabamisad, man daadgina, rom

adgili hqonda konvenciis me-8 muxlis darRvevas da ar arsebobda

gadawyvetilebis gamotanis saWiroeba ojaxuri cxovrebis uflebis

darRvevasTan dakavSirebiT.

halfordi gaerTianebuli samefos winaaRmdeg

1997

faqtebi:

1983 wels elison halfordi dainiSna mersisaidis policiis uf-

rosis TanaSemwed. am daniSvniT igi gaerTianebul samefoSi yvelaze

maRali Tanamdebobis piri qali gaxda. Semdgomi Svidi wlis ganmavlo-

baSi halfordi rvajer ecada policiis ufrosis moadgilis Tanamde-

bobaze gadasvlas, magram uSedegod. 1990 wels man sarCeli Seitana

policiis ufrosisa da Sinagan saqmeTa mdivnis (romelsac misi daniS-

vna unda daemtkicebina) winaaRmdeg sqesobrivi diskriminaciis bral-

debiT. halfordi daobda, rom mis winaaRmdeg kampania gaaCaRes,

romlis farglebSic mis satelefono saubrebs usmendnen, presas mis

sawinaaRmdego informacias awvdidnen da misi  disciplinaruli devna

daiwyes. devnis Sedegad 1991 wels halfords uflebamosileba Seuw-
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yvites. halfordma gaasaCivra disciplinaruli sasjeli, rasTan da-

kavSirebiTac sasamarTlom daadgina, rom policis ufrosi da sapo-

licio tribunali, romelmac Tavdapirvelad ganixila sarCeli,

arasamarTlianad moqmedebdnen. sqesobrivi diskriminaciis sarCeli

1992 wels Sewyda mas Semdeg, rac policiis ufrosma ex gratia ziani

aunazRaura halfords 10000 funtis odenobiT, xolo Sinagan saqmeTa

mdivanma 5000 funtis odenobiT.

qalbatonma halfordma evropis adamianis uflebebis komisiaSi

sarCeli Seitana, sadac daobda, rom mis mimarT dairRva konvenciis

merve muxli, radgan mis samsaxurebriv da saSinao satelefono

saubrebs usmendnen mis winaaRmdeg samxilis Segrovebis mizniT.

evropis adamianis uflebebis sasamarTlos gadawyvetileba

saxelmwifos warmomadgneli daobs, rom halfords samsaxurebriv

telefonTan dakavSirebiT ar gaaCnia piradi cxovrebis xelSeuxeb-

lobis gonivruli molodini. Sesabamisad, samsaxurebrivi telefoniT

saubrebze ar vrceldeba konvenciis merve muxli. amave warmomadge-

nelma ganacxada, rom damqiravebels daqiravebulisaTvis winaswari

Setyobinebis gareSe ufleba aqvs Caataros misi satelefono saubre-

bis monitoringi. sasamarTlo Tvlis, rom misi wina gadawyvetilebe-

bidan naTelia, rom samsaxurebrivi telefoniT ganxorcielebuli

saubrebi SeiZleba moeqces konvenciis merve muxlis pirveli nawiliT

gaTvaliswinebul `piradi cxovrebis~ da `mimoweris/koresponden-

ciis~ cnebaSi.115 saqmeSi ar arsebobs aranairi mtkicebuleba, romelic

daadasturebda, rom qalbatoni halfordi winaswar gaafrTxiles imis

Taobaze, rom arsebobda misi satelefono saubrebis monitoringis

SesaZlebloba. halfords hqonda piradi cxovrebis xelSeuxeblobis

dacvis gonivruli molodini samsaxurebriv telefonebTan dakavSi-

rebiT, rac Semdegi faqtorebiT mtkicdeba: 1. ofiss, sadac igi muSa-

obda, mxolod halfordi iyenebda da sxva aravin; 2. halfordis ofis-

Si ori telefoni idga, aqedan erT-erTi eqskluziurad misi kerZo

saubrebisTvis iyo gankuTvnili; 3. halfords, memorandumis Tanaxmad,

neba darTes gamoeyenebina samsaxurebrivi telefoni sqesobrivi dis-

kriminaciis saqmis warmoebisaTvis. sasamarTlo adgens, rom halfor-

dma warmoadgina sakmarisi mtkicebuleba imisaTvis, rom arsebobda

misi satelefono saubrebis mosmenis albaToba, rasac saxelmwifos

115 Klass and others v. Germany. Malone v. UK; Neimetz v. Germany
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warmomadgeneli eTanxmeba. aseTi monitoringi warmoadgens konven-

ciis merve muxliT dadgenil `saxelmwifo dawesebulebis mier kont-

rols~. amis Semdeg sasamarTlo unda darwmundes, iyo Tu ara amgvari

kontroli da Careva kanoniT dadgenili. sasamarTlo adgens, rom ka-

noniT ar aris gaTvaliswinebuli Sida sakomunikacio qseliT ganxor-

cielebul zarebze kontrolisa da monitorinis SesaZlebloba. Sesa-

bamisad, Careva ar aris dadgenili gaerTianebuli samefos kanonm-

deblobiT. Sesabamisad, sasamarTlo adgens, rom samsaxurebrivi te-

lefoniT saubrebTan dakavSirebiT darRveulia konvenciis merve

muxli.

rac Seexeba sacxovrebeli saxlis telefonidan ganxorcielebul

saubrebs, sasamarTlom araerTxel daadgina, rom isini daculia kon-

venciis merve muxliT. Sesabamisad, halfordis saCivris am nawilze

evropuli konvencia vrceldeba.

amasTan dakavSirebiT, sasamarTlo ar dakmayofilda mosarCelis

mier warmodgenili mtkicebulebebiT, romlis Tanaxmadac igi daobs,

rom misi sacxovrebeli saxlis satelefono saubrebic ismineboda.

amasTan, saxelmwifos warmomadgeneli uars ambobs, warmoadginos

mtkicebulebebi, radgan satelekomunikacio tribunalis gadawyve-

tileba konfidencialuria. sasamarTlo Tvlis, rom am SemTxvevaSi

mtkicebulebebis arasakmarisobis gamo konvenciis merve muxli ar

darRveula.

sasamarTlos gadawyvetileba:

1. sasamarTlom erTxmad daadgina, rom merve muxli vrceldeba

rogorc samsaxurebriv, aseve sacxovrebeli saxlis satelefono sa-

ubrebze;

2. sasamarTlom erTxmad dadgina, rom dairRva konvenciis merve

muxli samsaxurebriv satelefono saubrebTan dakavSirebiT;

3. sasamarTlom erTxmad daadgina, rom ar darRveula konvenciis

merve muxli sacxovrebeli saxlidan ganxorcielebul satelefono

saubrebTan dakavSirebiT;

4. sasamarTlom erTxmad daadgina, rom saxelmwifom qalbaton

halfords unda gadauxados 10600 funti.
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lamberti safrangeTis winaaRmdeg

1998

faqtebi:

batoni lamberti safrangeTis moqalaqe da rezidenti gaxldaT.

1991 wels sasamarTlo iZiebda qurdobis, yaCaRobis da iaraRisa da

sabrZolo masalis ukanonod flobis saqmeebs, romelTa farglebSic

gamoZiebis mosamarTlem Jandarmerias daavala moesmina vinme R.B-s.

satelefono saubrebi 1991 wlis 11 dekembridan 1992 wlis 31

ianvramde. gamoZiebis mosamarTlem am vadis gasvlis Semdeg standar-

tuli formis gamocemis Semdeg vada gaagrZela 1992 wlis 31 maisamde.

mosmenebis Sedegad mosarCele lamberti daakaves da brali wauyenes

qurdobisTvis damamZimebel garemoebebSi. mogvianebiT igi sasamar-

Tlo zedamxedvelobis qveS gaaTavisufles. momdevno wlis 5 aprils

mosarCelis advokatma sasamarTloSi Seitana sarCeli, sadac telefo-

nis mosmenis ukanonobis Taobaze daobda. mosarCele acxadebda, rom

telefonis mosmenis vadis gagrZeleba ukanonoa, radgan standartul

formaSi ar aris saTanadod dasabuTebuli telefonis mosmenis gagr-

Zelebis sakiTxi da 4-Tviani vada, romlis Semdegac, kanonis mixedviT,

mosmena unda Sewydes, 1992 wlis 11 aprils amoiwura. rionis saapela-

cio sasamarTlom batoni lambertis sarCeli ganixila da ar daakmayo-

fila, ris Semdegac lambertis advokatma sakasacio sasamarTlos mi-

marTa.

sakasacio sasamarTlom gadawyvetilebaSi ganmarta, rom baton

lamberts ar hqonda sarCelis Setanis ufleba, radgan telefoni, ro-

melsac usmendnen, ar iyo  misi sakuTari.

lambertma evropis adamianis uflebebis sasamarTlos mimarTa,

sadac daobda, rom dairRva evropis adamianis uflebebis konvenciis

merve da mecamete muxlebi.

 evropis adamianis uflebebis sasamarTlos gadawyvetileba

sasamarTlos winaSe saxelmwifos warmomadgeneli daobs, rom ba-

ton lambertis sarCeli ar unda iqnes daSvebuli, radgan is sarCelis

SetanisaTvis saTanado mosarCele ar gaxlavT. batoni lamberti ki

daobs, rom mesame piris satelefono saubrebis mosmeniT dairRva misi

piradi cxovrebis xelSeuxebloba. sasamarTlo kidev erTxel usvams

xazs im princips, rom satelefono saubrebi daculia konvenciis

merve muxliT. amrigad, sasamarTlo Tvlis,  rom udavoa, rom adgili
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aqvs Carevas batoni lambertis piradi cxovrebis xelSeuxeblobis uf-

lebaSi. am saqmeSi mniSvneloba ara aqvs im faqts, rom im telefonis

nomers usmendnen, romelic baton lamberts ar ekuTvnoda.

a) kanoniT dadgenili

sasamarTlo sadavod ar xdis sakiTxs, rom telefonis mosmena

kanoniT iyo dadgenili. gamoZiebis mosamarTlem ixelmZRvanela  saf-

rangeTis sisxlis samarTlis saproceso kodeqsiT da gamosca vinme

R.B.-is telefonis mosmenis brZaneba. safrangeTis sisxlis samarTlis

saproceso kanonmdebloba detalurad aRwers telefonis mosmenis

ganxorcielebis safuZvlebs da misi Catarebis proceduras. Sesaba-

misad, sasamarTlo sadavod ar xdis kanonmdeblobis xarisxs, rac mis

viwro formulirebasa da ganWvretadobaSi vlindeba.

b) aucilebeli demokratiul sazogadoebaSi

sasamarTlo iziarebs saxelmwifosa da adamianis uflebebis komi-

siis azrs, rom Carevas hqonda legitimuri mizani, rac am saqmeSi dana-

Saulis aRmofxvra gaxlavT. gadawyvetilebaSi klaasi da sxvebi ger-

maniis winaaRmdeg116 sasamarTlom daadgina, rom imisaTvis, raTa sasa-

marTlo darwmundes, rom satelefono mosmenasTan dakavSirebuli

sistema adekvaturia, aucilebelia, rom qveynis Sida kanonmdeblobaSi

arsebobdes dacvis garkveuli meqanizmebi. es meqanizmebi, sxvaTa So-

ris, moicavs aseTi zomebis gasaCivrebis uflebasac.

amasTan, sazedamxedvelo meqanizmebSi demokratiisa da samarT-

lebrivi saxelmwifos principebi zedmiwevniT unda iyos daculi. es

orive principi xazgasmulia konvenciis preambulaSi. samarTlebrivi

saxelmwifos principi, inter alia, niSnavs, rom saxelmwifo organo-

ebis mier mis uflebebSi Carevisas individs unda hqondes efeqturi

kontrolis meqanizmebis gamoyenebis saSualeba. mosarCele daobs,

rom mas aseTi efeqturi kontrolis meqanizmebis gamoyenebis ufleba

waerTva sakasacio sasamarTlos gadawyvetilebiT. am TvalsazrisiT,

mniSvnelovania safrangeTis sakasacio sasamarTlos gadawyvetilebis

samotivacio nawili, riTac baton lamberts uari eTqva sarCelis gan-

xilvaze. gadawyvetilebis Tanaxmad, baton lamberts ar gaaCnda mo-

sarCelis saTanado statusi, radgan igi daobda im telefonis mosme-

nis arakanonierebaze romelic mas ar ekuTvnoda, Tumca lambertma

is ramdenjerme gamoiyena (ris safuZvelzec mas brali wauyenes). sasa-

marTlo adgens, rom batonma lambertma gamoiyena efeqturi kontro-

116 klaas and others v. Germany
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lis meqanizmi rionis saapelacio sasamarTloSi, romelmac daadgina,

rom gamoZiebis mosamarTlem kanonierad gaagrZela telefonis mosme-

nis vada, Tumca saapelacio sasamarTlom iqve isic aRniSna, rom misi

funqcia ar aris Sida kanonmdeblobis interpretacia, romelic erov-

nuli sasamarTloebis funqcias warmoadgens. sakasacio sasamarTlom

ki, romelic mTeli safrangeTis masStabiT kanonis dacvis umaRlesi

garantia, gaakritika saapelacio sasamarTlo imisaTvis, rom man ba-

toni lambertis saqme arsebiTad ganixila. sakasacio sasamarTlos

gadawyvetilebis dakanoneba imas niSnavs, rom mis Semdeg bevr sxva

amgvar gadawyvetilebas miiReben, romliTac uamrav adamians kanoniT

dacvis ufleba aRar eqneba. kerZod ki maT,  vinc sxvisi telefoniT

sargeblobs. safrangeTis Sida kanonmdebloba diskriminacias ar

axdens mesame pirebis mier telefoniT sargeblobis SemTxvevebSi.

sasamarTlo erTxmad adgens, rom batoni lambertis mimarT dair-

Rva adamianis uflebebis konvenciis merve muxli.

Capeli gaerTianebuli samefos winaaRmdeg,

1989

faqtebi:

batoni Capeli 1980 wlidan 1981 wlis aprilamde saTaveSi edga kom-

panias, romelic videokasetebze iwerda filmebs da Tavisi klubis

wevrebs sTavazobda. kompaniis klubs 400 wevri hyavda. klubis mier

SemoTavazebul filmTa umetesoba Cawerili iyo saavtoro uflebebis

darRveviT. magram batoni Capeli acxadebda rom Tavisma advokatma

igi daarwmuna, rom Canawerebi kanonieri iyo. klubis arsebobis Sesa-

xeb Seityo ramdenime gaerTianebam, romelic filmebis prodiuserTa

interesebsa da saavtoro uflebebs icavda. maT daiqiraves kerZo de-

teqtivi, yofili policieli, romelmac maT acnoba, rom klubi saav-

toro uflebebs arRvevda. amis Semdeg gaerTianebis warmomadgenleb-

ma sarCeli Seitanes klubis winaaRmdeg da moiTxoves sarCelis winas-

wari uzrunvelyofa. sasamarTlom klubis winaaRmdeg gamosca e.w.

`enton pileris brZaneba~ (`anton piller order~)  brZanebas safuZvlad

edo ori piris Cveneba: erTi _ gamomZieblis, romlic mosarCelem da-

iqirava da meore _ maTi advokatisa. klubis warmomadgenlebma ar

icodnen sarCelis Setanisa da misi uzrunvelyofis zomebis Sesaxeb,

rac gaerTianebul samefoSi amgvar saqmeebSi miRebuli praqtikaa.
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`enton pileris brZaneba~ samoqalqo saqmeebSi sarCelis Setanisas

mtkicebulebebis uzrunvelyofis erT-erTi saSualebaa, romlis misa-

Rebadac saWiroa, rom mosarCelem  daasabuTos garemoebebi, romle-

bic ganamtkicebs sasarCelo moTxovnebs da uCvenos, rom sarCeli,

savaraudod, warmatebuli iqneba arsebiTi ganxilvisas; mosarCeli-

saTvis potenciuri da materialuri zarali didia da rom arsebobs

mtkicebulebebi imis gasamagreblad, rom uzrunvelsayofi nivTebi

mopasuxis mflobelobaSia. `enton pileris brZanebebis~ gacemisas

sasamarTlo sxdomas ar eswreba mopasuxe, romelsac brZanebas mxo-

lod misi aRsrulebisas acnoben. inglisis kanonmdeblobiT, radgan

aseTi brZanebebi samoqalaqo saqmeebSi gamoiyeneba, mopasuxe ar aris

valdebuli Tavis kerZo sakuTrebaSi SeuSvas mosarCele. mas aqvs

ufleba, rom sapasuxo SuamdgomlobiT mimarTos sasamarTlos, Tumca

arsebobs safrTxe, rom, Tu mopasuxe brZanebas ar daemorCileba, is

SeiZleba damnaSaved cnon sasamarTlos upativcemulobisaTvis.

brZanebis aRsrulebisas SesaZlebelia policia Senobis gareT gan-

lagdes, raTa aRkveTos SesaZlo darRvevebi, Tumca mas ekrZaleba mo-

nawileoba miiRos brZanebis aRsrulebaSi. mopasuxes, romlis winaaR-

mdegacaa gacemuli brZaneba, mosarCelis advokatma 1. unda gaacnos

brZaneba misTvis gasageb enaze;~ 2. unda acnobos, rom mas aqvs advo-

katis daxmarebis ufleba; 3. unda upasuxos kiTxvebs, romlebic mopa-

suxes aqvs; 4. unda Seadginos dayadaRebuli mtkicebulebebis sia; 5.

unda gamoiyenos Segrovili mtkicebulebebi mxolod im samoqalaqo

saqmeSi, romlisTvisac aris gacemuli brZaneba; 6. srulad unda

gaakontrolos brZanebis aRsulebis procesi da misi kanoniereba.

mocemul saqmeSi mosarCelis mier daqiravebuli kerZo deteqtivi

brZanebis aRsrulebamde klubSi mivida rogorc erT-erTi momxma-

rebeli da ramdenime filmi wamoiRo. man iq yofnisas SeniSna, rom

klubSi hqondaT pornografiuli filmebic. amis Semdeg man es poli-

cias acnoba da SesTavaza `enton pileris brZanebisa~ da policiis

mier pornografiuli masalebisaTvis Cxrekis erToblivad Catareba,

ris Sesaxebac mosamarTlisaTvis ar ucnobebiaT. policiam mopove-

buli informaciis safuZvelze da uxamsi masalebis Sesaxeb kanoniT

moipova Cxrekis orderi. 1981 wlis 2 marts, klubSi gamocxaddnen

policiisa da mosarCelis warmomadgenlebi. mosarCelis warmomadgn-

lebi, motyuebiT, TiTqos klubis wevrebi iyvnen, Sevidnen SenobaSi

da baton Capels `enton pileris brZaneba~ warudgines. amis Semdeg

policiac Sevida SenobaSi da Cxreka daiwyo. policiam 274 nivTi amo-
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iRo, umetesad videokasetebi, romelTa Sesaxebac Seadgina saTanado

dokumenti nivTebis CamonaTvaliT. am dros batoni Capelis advokati

adgilze ar gaxldaT. policiis mier Catarebuli Cxrekis Semdeg mo-

sarCelem daiwyo Cxreka, ris Sedegadac amoiRes 377 videokaseta,

romelic saavtoro uflebebis darRveviT iyo Cawerili. amis Semdeg

gaiCxrika batoni Capelis samuSao oTaxi. mas neba ar darTes, gamo-

ecalkevebina Tavisi piradi dokumentebi, romlebic saqmes ar exebo-

da. dokumentebis nawili misi oTaxidan gaitanes, ris Sesaxebac ar

Semdgara saTanado oqmi am dokumentebis CamonaTvaliT. amis Semdeg

policiam neba darTo mosarCeleebs, daeTvalierebinaT policiis Cxre-

kis Sedegad miRebuli nivTebi da dokumentebi da aslebi gadaeRoT.

Sida sasamarTloebSi batoni Capelis sarCeli warumatebeli aR-

moCnda, ris Semdegac man evropis adamianis uflebebis sasamarTlos

mimarTa, sadac daobda, rom mis mimarT dairRva konvenciis merve

muxli.

evropis adamianis uflebebis sasamarTlos gadawyvetileba:

sasamarTlos winaSe saxelmwifos warmomadgeneli sadavod ar xdis,

rom adgili hqonda Carevas batoni Capelis uflebebSi, romlebic

merve muxliTaa daculi. Tavis mxriv, arc batoni Capeli xdis sadavod

im faqts, rom Carevas legitimuri mizani hqonda, kerZod, sxvisi

uflebebis dacva _ filmebis prodiuserTa gaerTianebis wevrTa saav-

toro uflebebisa. Sesabamisad, sasamarTlo ar msjelobs am or sakiT-

xze da ganixilavs, Tu ramdenad iyo Careva kanoniT dadgenili da

`aucilebeli demokratiul sazogadoebaSi~.

a) kanoniT dadgenili

sasamarTlom wina gadawyvetilebebiT daadgina, rom sityva `kano-

ni~ moicavs rogorc daweril, aseve dauwerel CveulebiTi samarTlis

normebs. meore principi, romelic komisiam da sasamarTlom daadgi-

nes, aris is, rom Carevas unda hqondes garkveuli samarTlebrivi sa-

fuZveli qveynis Sida kanonmdeblobaSi. es moTxovna, Tavis mxriv, or

moTxovnas unda akmayofilebdes: pirveli, kanoni xelmisawvdomi unda

iyos moqalaqisaTvis, rom man gansazRvros, Tu ra qmedebaa adekvaturi

ama Tu im garemoebaSi. meore, kanoni zustad unda iyos formulire-

buli, rom moqalaqes SeeZlos miaxloebiT mainc gansazRvros Tavisi

qmedebis Sedegebi.

batoni Capeli sasamarTlos winaSe daobs, rom mis konkretul saq-

meSi kanonieri ar iyo `enton pileris brZanebis~ gamocema da aRsru-
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leba. am argumentis gasamagreblad igi acxadebs (misi es gancxadebebi

gaiziara adaminis uflebebis komisiis wevrTa umciresobam):

a) filmis prodiuserTa gaerTianebis warmomadgenelTa mier mo-

samarTlisaTvis brZanebis aRsrulebis zusti TariRis da garemoeb-

ebis Sesaxeb informaciis dafarva;

b) brZanebis aRsrulebisas kerZo deteqtivis mier klubSi motyu-

ebiT Sesvla;

c) policiisa da filmis prodiuserTa gaerTianebis mier Cxrekis

erToblivi ganxorcieleba, ramac baton Capels xeli SeuSala imaSi,

rom zedamxedveloba gaewia Cxrekis procesisTvis (jamSi mis ofiss

16 kaci Cxrekda);

d) Cxrekis dros batoni CapelisaTvis iuridiuli daxmarebis xel-

misawvdomobis ararseboba;

e) Cxrekisas amoRebuli nivTebis sruli CamonaTvalisa da saTana-

do oqmis ararseboba;

f) misi piradi dokumentebis amoReba;

g) Cxrekis Semdeg filmis prodiuserTa gaerTianebis warmomad-

genelTa mier policiis mier amoRebuli nivTebis daTvaliereba da

aslebis gadaReba.

inglisSi sasamarTlo ganxilvisas mosamarTlem dadgina, rom ba-

ton Capels ar cnoben damnaSaved sasamarTlos upativcemulobisaT-

vis, rodesac man uari ganacxada garkveuli dokumentebis sasamar-

TlosaTvis gadacemaze, radgan filmis prodiuserTa gaerTianebam

sasamarTlos ar acnoba policiis mier Cxrekis erToblivad Catarebis

Sesaxeb. amasTan, sasamarTlom ganixila baton Capelis pirveli sami

saCivari da aRniSna, rom maTi Seusrulebloba kanonis mixedviT ar

iwvevs brZanebis baTilobas. evropis sasamarTlo eTanxmeba britane-

Tis umaRles sasamarTlos. rac Seexeba Capelis arguments, rom bri-

tanuli kanoni anton pileris brZanebebTan dakavSirebiT ar aris xel-

misawvdomi, radgan igi amorfulia, sasamarTlo ar iziarebs. sasamar-

Tlo mxedvelobaSi iRebs im faqts, rom bolo dros britaneTSi moxda

am brZanebebis Sesaxeb wesebis unificireba. miuxedavad imisa, rom

amgvari unifikacia kvlav iZleva garkveuli diskreciis SesaZleblo-

bas, is sasamarTlos mier xorcieldeba da safrTxes ar warmoadgens.

sasamarTlo adgens, rom Careva kanoniT iyo dadgenili.

a) `aucilebeli demokratiul sazogadoebaSi~

yovelive zemoxsenebulis safuZvelze sasamarTlo adgens, rom,

miuxedavad garkveuli darRvevisa, ramac sirTuleebi Seuqmna baton
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Capels, isini ar iyo imdenad seriozuli, rom brZanebis aRsruleba am

SemTxvevaSi im miznis araporporciulad CaiTvalos, rasac brZaneba

emsaxureboda.

sasamarTlo erTxmad adgens, rom batoni Capelis mimarT ar dar-

Rveula evropis adamianis uflebebis konvencis merve muxli.

gaskini gaerTianebuli samefos winaaRmdeg

1989

faqtebi:

mosarCele gaskini, mas Semdeg, rac deda gardaecvala, 2 wlis asakSi

liverpulis qalaqis sabWos meurveobas gadaeca. Ggaskini meurveobaSi

18 wlamde iyo. am xnis ganmavlobaSi igi ramdenjerme gaaSviles.

liverpulis qalaqis sabWo ki, rogorc kanoniT iyo dadgenili, gas-

kinis Sesaxeb informacias agrovebda da inaxavda. es informacia mo-

icavda Canawerebs da moxsenebebs eqimebisagan, maswavleblebisgan, po-

liciisgan, probaciis oficrebisgan, socialur muSakTagan, skolisa

da mSvileblis ojaxisagan. mogvianebiT gaskinma moiTxova am infor-

maciis gamJRavneba, radgan daobda, rom mas ukanonod eqceodnen meur-

veobaSi yofnis dros. gaskinma moiTxova mis Sesaxeb arsebuli infor-

maciis gamJRavneba, raTa aReZra sarCeli sabWos winaaRmdeg. saapela-

cio sasamarTloSi mosamarTlem sajaro interesis safuZvelze mas

dokumentebis gamJRavnebaze uari ganucxada.

gaskinma evropis adamianis uflebebis sasamarTlos mimarTa, sadac

daobda, rom mis winaaRmdeg dairRva konvenciis merve da meaTe mux-

lebiT garantirebuli uflebebi.

evropis adamianis uflebebis sasamarTlos gadawyvetileba:

sasamarTlom daadgina, rom gaerTianebuli samefos mTavroba gas-

kinisTvis informaciis gamJRavnebaze uaris TqmiT ar Careula mosar-

Celis piradi cxovrebis xelSeuxeblobis uflebaSi, Tumca am SemTx-

vevaSi gasarkvevia, xom ar daurRvevia gaerTanebuli samefos mTav-

robas Tavisi pozitiuri valdebulebebi evropis konvenciis winaSe.

udavoa, rom amgvari dokumentebis konfidencialuroba xels uwyobs

gaerTianebul samefoSi bavSvTa dacvis programebis funqcionirebas.

aseTi zoma icavs ara mxolod dokumentebis avtorebs, aramed Tavad

am bavSvis interesebsac emsaxureba.
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sasamarTlo adgens, rom batoni gaskinisaTvis am informaciis gam-

JRavnebas gansakuTrebuli mniSvneloba hqonda, radgan amis Sedegad

mas ecodineboda Tavisi bavSvobis, gonebrivi ganviTarebis da ganaT-

lebis Sesaxeb. britanuli sistema, romelic informaciis gamJRavnebas

mxolod im SemTxvevaSi iTvaliswinebs, rodesac dokumentis avtoris

Tanxmoba arsebobs, konvencis merve muxls Seesabameba. amasTan, saxel-

mwifoebs am mxriv garkveuli diskreciuli uflebebi aqvT. Tumca sa-

samarTlo iTvaliwinebs im garemoebebsac, romlis Tanaxmadac infor-

maciis gamJRavneba unda moxdes im SemTxvevaSi, rodesac dokumentis

avtoris uari dausabuTebelia. sistemaSi aseve unda arsebobdes da-

moukidebeli organosadmi mimarTvis uflebac, romelic gadawyvets,

unda gamJRavndes Tu ara informacia.

sasamarTlo adgens, rom batoni gaskinis mimarT darRveulia ada-

mianis uflebebis konvenciis merve muxli.

silveri gaerTianebuli samefos winaaRmdeg

1983

faqtebi:

winamdebare saqmeSi Svidi mosarCele, maT Soris batoni silveri,

daobs, rom cixis sapyrobilis administraciis mier maTi piradi ko-

respondenciis maTTvis gadacemis SeCereba da dayovneba arRvevs ev-

ropis adamianis uflebebis konvenciis merve muxls. mosarCeleebi

daoben, rom gaerTianebul samefoSi maT xeli ar miuwvdebaT aranair

efeqtur meqanizmze, romlis meSveobiTac isini daicavdnen Tavis uf-

lebebs. mosarCeleebi aseve daoben, rom maT uari uTxres saqmis ga-

erTianebuli samefos sasamarTloebSi ganxilvaze, riTac aseve dama-

tebiT dairRva konvenciis meeqvse muxli (samarTliani sasamarTlos

ufleba).

evropis adamianis uflebebis sasamarTlos gadawyvetileba:

mosarCeleebis gancxadebis ZiriTadi nawili eTmoba sapyrobileSi

Semavali korespondenciis SeCerebasa da Seyovnebas. sasamarTlo sa-

davod ar xdis imas, rom am saqmeSi adgili aqvs Carevas konvenciis

merve muxliT dacul uflebebSi. aseTi Careva konvenciis darRvevad

CaiTvleba, Tu ar dadginda, rom igi miznad isaxavda legitimuri miz-

nis miRwevas da `aucilebeli iyo demokratiul sazogadoebaSi~.
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a) kanoniT dadgenili
saqmeze `sandi taimsi~ gaerTianebuli samefos winaaRmdeg117 sasa-

marTlom dadgina is ZiriTadi kriteriumebi, romlebic aucilebelia
Carevis kanonierebis dasadgenad. pirveli principis Tanaxmad, auci-
lebelia, rom Carevas garkveuli safuZveli hqondes wevri saxelmwi-
fos kanonmdeblobaSi. am saqmeSi sruli Tanxmoba arsebobs komisias,
mopasuxe saxelmwifos, sasamarTlosa da mosarCeleebs Soris, rom
Careva dadgenilia gaerTianebuli samefos patimrobis Sesaxeb aqtiT
da wesebiT, Tumca ara im brZanebebiTa da instruqciebiT, romelsac
Sinagan saqmeTa departamentis xelmZRvaneli gamoscems sapyrobilis
ufrosebis saxelze sapyrobileSi wesrigis dadgenis mizniT. maT
kanonis Zala ar gaaCnia. Sesabamisad, sadavo ar aris, rom Carevas am
saqmeSi gaerTianebuli samefos kanonmdeblobaSi aqvs safuZveli.

meore principis Tanaxmad, kanoni imgvarad unda iyos Camoyali-
bebuli, rom  moqalaqes masze xeli miuwvdebodes da SeeZlos Tavisi
qmedebebis Sedegebis gansazRvra daaxloebiT mainc.

kanonma, romelic saxelmwifo moxeles an dawesebulebas raime dis-
krecias aniWebs, unda gansazRvros am diskreciis farglebic. Tumca
sasamarTlos araerTxel ganucxadebia, rom absoluturi sizustis
dadgena sakanonmdeblo SemoqmedebaSi miuRweveli da SeuZlebelia,
gansakuTrebiT ki am SemTxvevaSi, rodesac weliwadis ganmavlobaSi
sapyrobileebSi aTobiT milion werils amowmeben. SeuZlebelia yvela
garemoebis kanoniT gaTvaliswineba. amasTan, mosarCeleebic ar da-
oben, rom garkveuli diskrecia am SemTxvevSi dasaSvebia. winamdebare
saqmeSi korespondenciis kontroli xorcieldeboda ara mxolod
patimrobis kanonis safuZvelze, aramed Sinagan saqmeTa departamen-
tis ufrosis brZanebebisa da instruqciebis safuZvelzec. sasamar-
Tlo adgens, rom, miuxedavad imisa, rom maT kanonis Zala ar hqondaT,
saWiroa maTi mxedvelobaSi miReba, radgan, rogorc ukve aRiniSna,
SeuZlebelia yvelafris ganmarteba da kanonSi moqceva. Sesabamisad,
sasamarTlo ar eTanxmeba mosarCeleebs, rom korespondenciis kont-
rolis damatebiTi wesebi, romlebic brZanebebsa da instruqciebSia
mocemuli, kanonSi unda iyos Camoyalibebuli.

amis Semdeg sasamarTlo adgens, Tu ramdenad  Seesabameba konkre-
tuli korespondenciis kontroli zemoxsenebul principebs:

a) arasadavo korespondencia
adamianis uflebebis evropulma komisiam sasamarTlo ganxilvamde

daadgina, rom qvemoT CamoTvlili korespondenciis kontroli da ak-
rZalva ar iyo kanoniT dadgenili.
117 Sunday Times v. the United Kingdom, 26/04/1979 wlis gadawyvetileba
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1. advokatTan miwer-moweris SezRudva imis gamo, rom patimari

uzrunvelyofili iyo iuridiuli daxmarebiT (baton kuperis werili

# 27)

a) korespondencia, romelic exeboda patimris sasamarTlo proce-

sis, braldebisa da sasjelis moxdis detalebs (baton nousa da mak-

mahounis werilebi);

b) uwmawuri gamoTqmebis gamoyeneba werilebSi (baton kuperis

werilebi);

g) werilebi, romelTa Sinaarsic gamoqveynebisTvis iyo gankuTv-

nili (batonebis silveris, makmahounis da karnis werilebi);

d) advokatebTan da parlamentis wevrebTan mimoweraSi sapyrobi-

lis administraciis Sesaxeb saCivrebis (administraciis mier jerje-

robiT ganuxilveli) CarTvis akrZalva (batonebis nous, kuperis,

karnis werilebi);

e) sapyrobileSi mopyobis Sesaxeb saCivrebis dagzavnis akrZalva

(batonebis silveris, tutlis, karnis werilebi);

f) sapyrobilis administraciis wevrebis winaaRmdeg informaciis

gagzavnis akrZalva (baton silveris werili).

saxelmwifos warmomadgeneli sasamarTlos winaSe ar daobs, rom

amgvari Sinaarsis korespondenciis akrZalva ar aris dadgenili

kanoniT.

b) sadavo korespondencia

sadavo korespondencia sasamarTlom sam jgufad dayo:

1. qalbaton kolnis werilebi da baton makmahounis werilebi, ase-

ve Jurnalistis werili misdami, romelic sapyrobilis administra-

ciam SeaCera, radgan isini ar iyo gamogzavnili ojaxis wevris an „ukve

arsebuli~ megobris mier. saxelmwifo sadavod xdis komisiis dadgeni-

lebas am werilebTan dakavSirebiT, rom maTi SeCereba scdeba patim-

robis Sesaxeb kanonis normebs da kanoniT ar aris dadgenili. Tumca

sasamarTlo adgens, rom sakmaod naTelia patimrobis Sesaxeb kanonis

normebi, romlebic adgens, rom ikrZaleba  unebarTvo  miwer-mowera

im pirebTan, romlebic ar arian patimris ojaxis wevrebi an megobrebi.

Sesabamisad, sasamarTlo ar eTanxmeba komisiis gadawyvetilebas am

sakiTxze.

2. meore kategoriaSi Sedis baton karnis werilebi parlamentis

wevrisadmi, sadac laparakia cixeSi arasaTanado mopyrobis Sesaxeb.

werili SeCerda imis gamo, rom darRveul iqna kanonis moTxovna,

romlis Tanaxmadac saCivrebi cixeSi mopyrobis Sesaxeb, gancxadebebi
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administraciis wevrebis winaaRmdeg jer Sida saCivrebis sistemiT

unda ganxiluliyo da mxolod amis Semdeg SeiZleboda maTi gadacema

mesame pirisaTvis. Sesabamisad, sasamarTlo adgens, rom am werilis

SeCerebac kanoniT iyo dadgenili.

3. mesame kategoriaSi Sedis Semdegi Sinaarsis korespondencia:

biznesurTierTobebis Semcveli werilebi;

werilebi qcevis dadgenili wesebis darRvevis Sesaxeb;

werilebi, romlebic Seicavs sxva patimrebis mier Cadenili

danaSaulis detalebs;

werilebi administraciis wevrebis mier savaraudo

kanondarRvevis Sesaxeb;

muqaris an Zaladobis muqaris Semcveli werilebi;

batoni nous werili, romelic Sinagan saqmeTa

departamentidan nebarTvis moTxovnamde SeCerda.

sasamarTlo am werilebTan dakavSirebiT adgens, rom maTi SeCere-

bac kanoniT iyo dadgenili.

a) „aucilebeli demokratiul sazogadoebaSi~

termini `aucilebeli~ ar aris `ganuyofelis~ sinonimi. Tumca es

termini ise moqnilic ar aris, rom igi `dasaSvebTan~, `sasargeblos-

Tan~, `gonivrulTan~ da `sasurvelTan~ gavaigivoT. wevri saxelmwi-

foebi SezRudvebTan dakavSirebiT garkveuli diskreciiT sargeblo-

ben, Tumca es diskrecia evropuli sasamarTlos kontrols eqvemde-

bareba da sabolood am sasamarTlos gadasawyvetia, dairRva Tu ara

saxelmwifos diskreciiT evropuli konvencia. termini `aucilebeli

demokratiul sazogadoebaSi~ niSnavs, rom, Careva rom konvenciis

Sesabamisad iqnes miCneuli, saWiroa, igi miesadagebodes `aucilebel

socialur moTxovnas~ da miznad isaxavdes `legitimuri miznis~ miR-

wevas. aucilebelia, rom konvenciis is uflebebi, romlebic SezRud-

vebs eqvemdebareba, viwrod iqnes interpretirebuli.

sasamarTlo iTavliswinebs, rom demokratiul sazogadoebaSi

aucilebelia patimrebis korespondenciis garkveuli kontroli.

sasamarTlo adgens, rom konvenciis merve muxli ar darRveula

Semdeg werilebTan dakavSirebiT:

a) baton silveris werili, romelic sxva patimrebis mier Cadenil

danaSaulebebs exeba;

b) baton nous werili, romelic biznestransaqciebs exeba;
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c) baton kuperis werilebi, romlebic muqaras Seicavs;

d) baton nous werili, romelic mxolod imitom SeCerda, rom

cixis administracia Sinagan saqmTa departamentidan nebarTvas elo-

da.

sxva yvela danarCen korespondenciasTan dakavSirebiT darRve-

ulia konvenciis merve muxli.

kopi Sveicariis winaaRmdeg

1998

faqtebi:

baton kopis meuRle, qalbatoni kopi, Sveicariis federaluri sab-

Wos wevri da marTlmsajulebisa da policiis federaluri departa-

mentis ufrosi gaxldaT. 1988 wels mediaSi gavida informacia, rom-

lis Tanaxmadac baton kops da erT-erT kompanias, romlis direqtor-

Ta sabWos wevric batoni kopi gaxldaT, brali edebodaT fulis ga-

TeTrebis operaciebSi. 1988 wlis bolos, Tavisi meuRlis TxovniT,

batoni kopi direqtorTa sabWos wevrobidan gadadga. arsebobda in-

formacia, rom baton kops Tavisma meuRlem miawoda konfidencialu-

ri informacia, romelic mas samsaxurebrivad gaandes. imis gamo, rom

batoni kopi eWvmitanili iyo ramdenime danaSaulis CadenaSi, qalba-

toni kopi aiZules, rom Tanamdebobidan gadamdgariyo. amis Semdeg

Seiqmna saparlamento komisia, romelic zemoxsenebul sakiTxebs iZi-

ebda. mas unda daedgina,  ramdenad kanonierad iqceoda qalbatoni

kopi Tavisi samsaxurebrivi movaleobebis Sesrulebisas. paralelu-

rad Sveicariis prokuraturam daiwyo gamoZieba, romlis farglebSic

ismendnen batoni kopis iuridiuli firmis satelefono saubrebs,

Tumca batoni kopi am saqmeSi eWvmitanili ar iyo. igi mxolod mesame

piri gaxldaT. magram Semdeg telefonis mosmena daiwyes kopis sax-

lSic, misi meuRlis telefonze da  misi meuRlis saidumlo tele-

fonzec, romelic mas ekuTvnoda, rogorc federaluri sabWos yofil

wevrs. sanqciaSi miTiTebuli iyo, rom firmis advokatTa klientebTan

saubrebi mxedvelobaSi ar unda yofiliyo miRebuli.

mogvianebiT saparlamento komisiam gamoZieba daasrula da daad-

gina, rom qalbatoni kopi kanonis farglebSi moqmedebda da igi ar

iyo damnaSave oficialauri saidumlo informaciis gamJRavnebaSi. Se-

sabamisad, Sewyda maTi satelefono saubrebis mosmenac. amis Sesaxeb
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adgilobrivma gazeTma gamoaqveyna statia, sadac naxsenebi iyo, rom

gamoZiebis farglebSi sxva pirebTan erTad batoni kopis firmisa da

saxlis telefonebic ismineboda.

batonma kopma Sveicariis sasamarTloebSi warumatebeli sarCele-

bis Semdeg evropis adamianis uflebebis sasamarTlos mimarTa, sadac

daobda, rom telefonis mosmeniT dairRva evropis adaminis uflebe-

bis konvenciis merve muxli.

evropis adamianis uflebebis sasamarTlos gadawyvetileba:

Tavdapirvelad sasamarTlom daadgina, rom am saqmeSi adgili hqon-

da batoni kopis piradi cxovrebis xelSeuxeblobaSi Carevas, radgan

termini `piradi cxovreba~ moicavs samsaxurebrivi telefonebis mos-

menas, iseve, rogorc sacxovrebeli saxlis satelefono saubrebis

mosmenas.

amis Semdeg sasamarTlo adgens, iyo Tu ara Careva dadgenili ka-

noniT da `aucilebeli demokratiul sazogadoebaSi~.

a) dadgenili kanoniT

 am saqmeSi mosarCele daobs, rom Careva ar iyo dadgenili kanoniT,

radgan Sveicariis kanonmdebloba pirdapir krZalavs advokatis sate-

lefono saubrebis mosmenas mesame pirebis mier. adamianis uflebebis

komisia mosarCelis am arguments daeTanxma da dasZina, rom aseTi

akrZalva icavs advokatTa profesias, maT konfidencialur urTier-

Tobas klientebTan. saxelmwifo daobs, rom mosmena warmoebda Sveica-

riis kanonmdeblobis, konkretuli wesebis da sasamarTlos preceden-

tuli samarTlis mixedviT, ris Tanaxmadac, advokatis profesiuli

privilegiebi mxolod im saqmianobaze vrceldeba, romelic uSualod

mis profesiasTan aris dakavSirebuli. sasamarTlo gverds ver auvlis

saxelmwifos am pozicias, radgan sasamarTlos termini `kanoni~ gage-

buli aqvs ara misi formaluri, aramed Sinaarsobrivi TvalsazrisiT.

sasamarTlo eTanxmeba saxelmwifos pozicias, rom Carevas safuZveli

hqonda qveynis Sida kanonmdeblobaSi.

rac Seexeba kanonis xarisxis standartebs, romelic unda akmayo-

filebdes sasamarTlos mier precedentuli samarTlis Seqmnisas

dadgenil kriteriumebs, sasamarTlo Tvlis, rom saxelmwifos argu-

mentebma is ver daarwmuna. saxelmwifo daobs, rom Sveicariis kanonm-

deblobidan da akademiuri naSromebidanac gamomdinareobs, rom ad-

vokatis profesiaSi konfidencialuroba daculia mxolod klienteb-

Tan urTierTobisas. am saqmeSi batoni kopis saubrebis Canawers winas-
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war ismendnen da ase adgendnen, iyo Tu ara esa Tu is Canaweri klien-

tebTan saubari. magram yvela Canaweri gaegzavna policiisa da marT-

lmsajulebis federalur departaments.

miuxedavad saxelmwifos zemoxsenebuli argumentisa, sasamarTlo

Sveicariis kanonmdeblobaSi ver xedavs, Tu vin unda gaacalkevos ad-

vokatis saubrebi klientebTan da misi sxva piradi saubrebi. aseve

kanonSi naTlad ar Cans, Tu ra unda CaiTvalos klientTan urTier-

Tobad.

amas garda, gasaocaria satelefono saubrebis kontrolis meqaniz-

mebi: kontrols awarmoebs safosto ofisis iuridiuli departamenti,

romelic aRmasrulebel xelisuflebas ekuTvnis. sistemaSi ar aris

gaTvaliswinebuli saubrebis mosmenis zedamxedveloba mosamarTlis

mier, rac gansakuTrebiT mniSvnelovani xdeba, rodesac saqme exeba

advokatis telefoniT saubrebis mosmenas.

Sesabamisad, sasamarTlo adgens, rom baton kops xeli ar miuwvde-

boda dacvis minimalur meqanizmebzec ki, rac demokratiul sazoga-

doebaSi aucilebelia.

sasamarTlo adgens, rom batoni kopis mimarT darRveulia evropis

adamianis uflebebis konvenciis merve muxli.

nimeci germaniis winaaRmdeg

1992

faqtebi:

fraiburgis olqis sasamarTloSi, rodesac is ganixilavda saqmes

eklesiis mosakreblis gadauxdelobis Sesaxeb, sasamarTlom faqsi mi-

iRo. am SetyobinebaSi saqmis ganmxilvel mosamarTles adanaSauleb-

dnen, rom man borotad gamoiyena uflebamosileba da zemoxsenebuli

saqmis ganxilvisas arakanonierad moiqca. Setyobinebas xels awerda

vinme klaus vagneri erT-erTi adgilobrivi politikuri partiidan

(Freiburg Bunte Liste). miunxenis prokuraturam gamoZieba daiwyo mosa-

marTlis Seuracxyofis saqmis gamo, romlis farglebSic klaus vagne-

risaTvis uwyeba unda gaegzavnaT, magram misi adgilsamyofeli ver

dadginda. prokuraturas gauCnda eWvi, rom saxeli da gvari, klaus

vagneri, SesaZloa, gamogonili yofiliyo. Sesabamisad, prokurorma,

romelic am gamoZiebas zedamxedvelobda, mosamarTlisgan Cxrekis

sanqcia miiRo batoni nimecis winaaRmdeg, romelic advokati da, imav-
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droulad, faqsSi moxseniebuli politikuri partiis Tavmjdomare

gaxldaT. sanqciis gacemis safuZveli is iyo, rom, radgan partiis

oficialuri korespondencia batoni nimecis ofisSi midioda, SesaZ-

loa, mis ofisSi aRmoCeniliyo dokumentacia, romlic klaus vagneris

namdvil vinaobas daadgenda.

Cxrekis dros, romlic erT saaTs gagrZelda, samarTaldamcavebma

nimecis ofisSi daaTvalieres dokumentacia, romelic misi kliente-

bis iuridiul davebs exeboda da maT personalur monacemebs Seicav-

da. vagneris Sesaxeb samarTaldamcavebma veraferi aRmoaCines. mogvi-

anebiT mosamarTlis Seuracxyofis saqme mtkicebulebebis arasakma-

risobis gamo daixura.

batonma nimecma evropis adamianis uflebebis sasamarTlos mimar-

Ta, sadac daobda, rom dairRva misi piradi cxovrebis xelSeuxebloba,

romelic konvencis merve muxliTaa daculi.

evropis adamianis uflebebis sasamarTlos gadawyvetileba:

sasamarTlo SeuZleblad miiCnevs konvenciis merve muxlis teqs-

tSi moxseniebuli `piradi cxovrebis~ amomwuravi ganmartebis Seqmnas.

Tumca sakmaod SemzRudveli iqneboda am cnebis mxolod `pirad viwro

wresTan~ (inner circle) gaTanabreba, romelSic individi  Tavisi piradi

cxovrebiT cxovrobs da am wridan gamoricxavs yvelas,  misi monawi-

leebisa da misTvis sasurveli pirebis gamoklebiT. piradi cxovrebis

xelSeuxebloba aseve gulisxmobs sxva adamianebTan urTierTobebis

damyarebis uflebas. Sesabamisad, gaurkvevelia, Tu ratom ar unda

moicavdes `piradi cxovrebis~ cneba biznessa da profesiul saqmiano-

basac, radgan umetesoba  swored ase ganaviTarebs sxva adamianebTan

urTierTobebis  udides nawils. Tumca adamianis uflebebis komisiam

sworad aRniSna, rom gamyofi xazis gavleba profesiul da pirad

cxovrebas Soris sakmaod rTuli saqmea. da, unda aRiniSnos, rom am

saqmeSi, radgan batoni nimeci liberaluri profesiis warmomadge-

nelia, misi samuSao iseTi bunebisaa, rom piradisa da profesiulis

gancalkeveba aqac sakmaod Zneldeba.

saxelmwifom moiTxova am saqmeze ar gavrcelebuliyo merve muxli.

radgan Cxreka mxolod nimecis ofisSi Catarda, es imas niSnavs, rom

daucveli darCa nimecis piradi cxovrebac, radgan igi imdenad gada-

jaWvulia mis profesiul saqmianobasTan, rom maTi gancalkeveba SeuZ-

lebelia. Tanac evropis adamianis uflebebis sasamarTlom Tavis erT-

erT wina gadawyvetilebaSi piradi cxovrebis xelSeuxeblobis darR-
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vevad miiCnia piris ofisis satelefono saubrebis mosmena118 da aseve

ofisis Creka119.

rac Seexeba sityvas `Sin~ (home), romelic konvenciis merve muxlis

teqstSi gvxvdeba, sasamarTlo mxedvelobaSi iRebs im faqts, rom es

cneba konvenciis monawile zogierT saxelmwifoSi, maT Soris germa-

niaSi, biznes ofiszec vrceldeba.

Tanac, isic unda aRiniSnos, rom `sacxovrebeli saxlisa~ da `pi-

radi cxovrebis~ cnebebis viwro interpretacia qmnis safrTxes, rom

sxvadasxva SemTxvevaSi araTanabrad iqnes daculi piradi cxovrebis

xelSeuxebloba. Sesabamisad, am ori cnebis imgvarad ganmarteba, rom

igi moicavdes ofissac, ufro Seesabameba konvenciis merve muxlis

mizans da arss _ individis saxelmwifosagan TviTneburi Carevisgan

dacvas. swored am safuZvliT sasamarTlo adgens, rom saqme gvaqvs

ganmcxadeblis pirad cxovrebaSi CarevasTan.

amis Semdeg sasamarTlo ganixilavs, Tu ramdenad aucilebeli iyo

aseTi Careva demokratiul sazogadoebaSi. sasamarTlo eTanxmeba sa-

xelmwifos, rom danaSauli, romlis gamoZiebisasac  gaica nimecis

ofisis Cxrekis sanqcia, namdvilad ar aris mcire mniSvnelobisa, rad-

gan gagzavnili faqsiT gamgzavni  mxolod Seuracxyofas ki ar ayeneb-

da mosamarTles, aramed masze zewolis moxdenasac cdilobda. Tumca

sadavo sanqcia sakmaod farTod gaxldaT formulirebuli da mo-

icavda Cxrekis sanqcias nimecis ofisSi arsebul nebismier dokumen-

tze. Tanac advokatis Cxreka problemuri da mniSvnelovani sakiTxia,

gansakuTrebiT germaniaSi, sadac ar arsebobs proceduruli dacvis

meqanizmebi, rogoricaa, vTqvaT, damoukidebeli damswris daswreba

advokatis ofisis Cxrekisas.

nimecis ofisis Cxrekis dros daTvalierebul iqna nimecis klien-

tebis dokumentacia, ris Sedegadac profesiuli saidumlos dacvis

wesebi da eTika dairRva. Sesabamisad, sasamarTlo adgens, rom miRe-

buli sanqcia araproporciuli iyo dadgenili garemoebebisa, radgan

Cxrekas, SesaZloa, iseTi Sedegebi moetana, romlebsac SeiZleba gav-

lena moexdina nimecis klientebis samarTliani sasamarTlos ufle-

baze da, zogadad, marTlmsajulebis ganxorcielebaze.

sasamarTlo adgens, rom darRveulia evropis adamianis uflebebis

konvenciis merve muxli.

118 Huvig v. France Judgment of April 1990, Series A no 176-B
119 Chappell v. United Kingdom Judgment of 30 March 1989, Series A, no 152-A
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P.G. da J.H. gaerTianebuli samefos winaaRmdeg

2001

faqtebi:

mosarCeleebi, P.G. da J.H gaerTianebul samefoSi daakaves Seiara-

Rebuli yaCaRobis mcdelobis braldebiT. dakavebisas, rodesac maT

brals acnobdnen, policiis TanamSromlebi farulad iwerdnen maT

saubars, Semdgom ki ismineboda maTi piradi saubrebi sakanSi yofni-

sas. policias es Canawerebi sWirdeboda manamde maT sacxovrebel bi-

naSi damontaJebuli mosasmeni aparatis meSveobiT Caweril xmasTan

Sesadareblad, raTa darwmunebuliyvnen, rom binaSi Cawerili xmebi

mosarCeleebs ekuTvnodaT. es Canawerebi da maTi Sedareba mtkicebu-

lebebad dauSves mosarCeleebis winaaRmdeg saqmis arsebiT ganxil-

vaze. amasTan, binaSi warmoebuli Canawerebis nawili dacvis mxares

ar gaacnes.

mosarCeleebma evropis adamianis uflebebis sasamarTlos mimar-

Tes, sadac daobdnen, rom maT mimarT dairRva konvenciis me-6, me-8

da me-13 muxlebiT garantirebuli samarTliani sasamarTlos, piradi

cxovrebis xelSeuxeblobis dacvisa da efeqtur meqanizmebze xelmi-

sawvdomobis uflebebi.

mosarCeleebma iTxoves maTi anonimurobis dacva, rac evropis ada-

mianis uflebebis sasamarTlom daakmayofila.

evropis adamianis uflebebis sasamarTlos gadawyvetileba:

Tavdapirvelad sasamarTlom imsjela ganmcxadeblebis binaSi da-

montaJebuli mosasmeni aparatebis Sesaxeb. sasamarTlom daadgina,

rom konvenciis Tanaxmad adgili aqvs piradi cxovrebis xelSeuxeb-

lobaSi Carevas. Tumca, radgan am zomis gamoyenebis droisaTvis ga-

erTianebul samefoSi ar arsebobda kanonmdebloba, romelic amgvar

zomebs daaregulirebda, sasamarTlo adgens, rom Careva ar iyo kano-

niT dadgenili. amis safuZvelze sasamarTlom aRar ganixila mesame

elementi _ iyo Tu ara Careva `aucilebeli demokratiul sazogado-

ebaSi~ da daadgina, rom binaSi damontaJebul mosasmen aparatebTan

dakavSirebiT mosarCeleTa mimarT darRveulia konvenciis merve mux-

li.

amis Semdeg sasamarTlom ganixila policiis ganyofilebaSi mosar-

CeleTa xmis Caweris sakiTxi. `piradi cxovreba~ farTo terminia, rom-

lis amomwuravi ganmartebac ar arsebobs. magram sasamarTlom Tavisi
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wina gadawyvetilebebiT daadgina, rom iseTi elementebi, rogoricaa

sqesis identifikacia, saxeli, seqsualuri orientacia da sqesobrivi

cxovreba, piris piradi cxovrebis mniSvnelovani elementebia. merve

muxli aseve icavs piris saxelis uflebas, piradi ganviTarebisa da

sxva adamianebTan urTierTobis uflebebs. es urTierTobebi ki,  Tavis

mxriv SeiZleba moicavdes biznes- da profesiul urTierTobebsac.

Sesabamisad, arsebobs sxva adamianebTan urTierTobebis garkveuli

zona sajaro da sazogadoebriv konteqstSi, romelic SeiZleba piradi

cxovrebis nawilad CaiTvalos.

arsebobs ramdenime faqtori, romlebic mxedvelobaSi unda mivi-

RoT, rodesac saqme gvaqvs piris piradi cxovrebis xelSeuxeblobis

darRvevis dadgenasTan, gansakuTrebiT maSin, rodesac garkveuli

gatarebuli zomebi sajarod, piris sacxovrebeli saxlis an misi ker-

Zo sakuTrebis gareT xdeba. radgan sajaro adgilebSi arsebobs SemTx-

vevebi, rodesac individebi gacnobierebulad ebmebian qmedebebSi,

rac SeiZleba sxva pirebis mier iqnes Cawerili an sxvagvarad damax-

sovrebuli. Sesabamisad, piris piradi cxovrebis xelSeuxeblobis

dacvis molodini mniSvnelovania, magram ara gadamwyveti. pirs, ro-

melic quCaSi midis, xedaven gamvlelebi, aseve SesaZloa mis moZraobas

akvirdebodes samarTaldamcavi organoebis warmomadgeneli speci-

aluri teqnikuri mowyobilobis saSualebiT, romelic quCaSia damon-

taJebuli (Closed Circuit Television CCTV). amrigad, gadamwyveti sakiTxi

aq informaciis Segrovebis sistematuroba gaxlavT: piradi cxovre-

bis xelSeuxeblobis darRvevis sakiTxi warmoiSveba maSin, rodesac

adgili aqvs piris Sesaxeb sistematurad informaciis miRebas da Seg-

rovebas, Tundac iseTi sajaro adgilebidan, rogorcaa quCa, parki

da sxva.

precedentuli samarTali imaze metyvelebs, rom telefonis faru-

li mosmena merve muxlis dacviT sargeblobs, radgan telefonis mos-

menis Canawerebi zogadad imisaTvis keTdeba, rom igi Semdeg gamoiye-

non, sasamarTlo adgens, rom xmis nimuSebi, romlebsac am saqmeSi

policiis ganyofilebaSi mosarCelisagan iwerdnen, aseve daculia

konvenciis merve muxliT. policiis ganyofilebaSi saubris Canaweri

Semdgomi analizisaTvis gadaeca Sesabamis organos, ris Sedegadac

moxda piris da misi piradi monacemebis identifikacia. es SemTxveva

gansxvavdeba im SemTxvevisagan, rodesac pirs policielebi piradad

usmenen dakiTxvisas, radgan am SemTxvevaSi ar xdeba informaciis

Cawera da misi Semdgomi profesionaluri gaanalizeba. amrigad, ganm-
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cxadebelTa xmis Cawera da misi Semdgomi gaanalizeba am saqmeSi ga-

damwyvet rols TamaSobs da swored amis safuZvelze dgindeba, rom

piradi cxovrebis xelSeuxebloba mosarCeleTa mimarT darRveulia.

Sesabamisad, sasamarTlo adgens, rom mosarCeleebis mimarT darR-

veulia evropis adamianis uflebebis konvenciis merve muxli.

rotaru rumineTis winaaRmdeg

2000

faqtebi:
aurel rotaru, romelic rumineTis moqalaqe iyo, 1948 wels, qveya-

naSi komunisturi reJimis dros, daakaves da komunisturi reJimis
kritikis gamo erTi wliT patimroba miusajes. 1990 wels, qveyanaSi
komunisturi reJimis damxobis Semdeg, mTavrobam miiRo kanoni, rome-
lic komunisturi reJimis Sedegad represirebul pirebs garkveul
uflebebs aniWebda. kanonSi ido moTxovna, romlis Tanaxmadac am
uflebebis miniWeba ikrZaleboda faSisturi moZraobis yofili wevre-
bisaTvis. rotarum zemoxsenebuli kanonmdeblobis safuZvelze 1992
wels sarCeli Seitana sasamarTloSi garkveuli uflebamosilebebis
miniWebis moTxovniT. sasamarTloSi erT-erTma mopasuxem, qveynis Si-
nagan saqmeTa saministrom, warmoadgina werili, romelic rumineTis
uSiSroebis samsaxuris mier iyo gamogzavnili. werilSi naTqvami iyo,
rom batoni rotaru 1937 wels iyo qristian studentTa asociaciis _
radikal memarjveneTa legionis wevri.

rotarum am werilSi moyvanili informacia mcdarad da Seuracxm-
yofelad miiCnia, kerZod, misi memarjvene legioneroba da sasamar-
TloSi sarCeli Seitana uSiSroebis samsaxuris winaaRmdeg. igi moiT-
xovda zianis anazRaurebas da mcdari informaciis Sesworebas an mis
srul ganadgurebas. sasamarTlom misi sarCeli ar ganixila, radgan
ganacxada, rom mas ufleba ar hqonda moeTxova uSiSroebis samsaxu-
risaTvis am informaciis ganadgureba.

1997 wels uSiSroebis samsaxurma iusticiis saministros acnoba,
rom informacia batoni rotarus Sesaxeb mcdari iyo da Seexeboda
sxva pirs, romelsac igive gvari hqonda da legionis wevric gaxldaT.
aRniSnuli werilis safuZvelze rotarum kvlav mimarTa sasamarT-
los, romlmac informacia rotarus memarjvene legionis wevrobis
Sesaxeb baTilad gamoacxada, Tumca ar umsjelia rotarusTvis zianis
anazRaurebaze, rac mas am werilis gamoqveynebis Sedegad miadga.
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aurel rotarum evropis adamianis uflebebis sasamarTlos mimar-

Ta, sadac daobda, rom uSiSroebis samsaxuris mier masze informaciis

Senaxva, is faqti, rom mas ar SeeZlo moeTxova am informaciis ganad-

gureba da aseve sasamarTlos uari, ganexila misTvis zianis anazRa-

urebis sakiTxi, arRvevs mis piradi cxovrebis xelSeuxeblobis ufle-

bas, romelic konvenciis merve muxliTaa garantirebuli.

evropis adamianis uflebebis sasamarTlos gadawyvetileba:

sasamarTlo mxedvelobaSi iRebs im faqts, rom rumineTis uSiSro-

ebis samsaxuris mier gagzavnil werilSi arsebobda informacia, ro-

melic Seexeboda rotarus cxovrebas, mis ganaTlebas, politikur

moRvaweobas, mis nasamarTlevobas da es informacia daaxloebiT 50

wlis manZilze grovdeboda. sasamarTlo Tvlis, rom, rodesac adgili

aqvs amgvari informaciis aseTi sistematuri saxiT mopovebasa da Seg-

rovebas, is piris `piradi cxovrebis~ cnebaSi eqceva. Sesabamisad, mas-

ze vrceldeba konvenciis merve muxli.

sasamarTlo Tvlis, rom orive elementi _ informaciis Senaxva da

gamoyeneba, romlebsac Tan erTvoda is faqti, rom pirs ar hqonda

SesaZlebloba, daesabuTebina misi simcdare, konvenciis merve muxlis

miznebisaTvis warmoadgens piris pirad cxovrebaSi Carevas.

amis Semdeg saWiroa dadgindes, iyo Tu ara Careva dadgenili kano-

niT da iyo Tu ara igi `aucilebeli demokratiul sazogadoebaSi~.

amisaTvis sasamarTlo mxedvelobaSi iRebs rumineTis sasamarTlos

gadawyvetilebas imasTan dakavSirebiT, rom rumineTis uSiSroebis

samsaxurs ufleba hqonda arqivSi Seenaxa informacia, romelic mas

winamorbedi komunisturi uSiSroebis samsaxurebisgan gadmoeca. amis

gaTvaliswinebiT, sasamarTlo adgens, rom sadavo informaciis Senax-

vas garkveuli safuZveli hqonda rumineTis kanonmdeblobaSi. rac

Seexeba sakiTxs, aris Tu ara es sakanonmdeblo baza naTeli da ganWv-

retadi (rac konvenciis aucilebeli moTxovnaa), sasamarTlo adgens,

rom rumineTis kanonmdeblobaSi arsad ar aris detalurad Camoyali-

bebuli aseTi informaciis Senaxvis wesebi da masze SezRudvebi. maga-

liTad, kanonmdebloba ar iTvaliswinebs detalur sakiTxebs imasTan

dakavSirebiT, Tu ra informacia unda Segrovdes, ra kategoriis pir-

Ta winaaRmdeg unda moxdes informaciis Segroveba, ra garemoebebis

arsebobisas SeiZleba informaciis Segroveba da sxva. aseve, kanonSi

ar aris dadgenili, Tu ra vadiT SeiZleba am informaciis Senaxva da

rodis unda ganadgurdes igi.
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 amasTan, kanoniT daadgenilia, rom rumineTis uSiSroebis samsa-

xurs Cabarda Zveli reJimis uSiSroebis samsaxuris arqivebi da rom

mis TanamSromlebs ufleba aqvT gaecnon am arqivSi arsebul dokumen-

tebs samsaxuris direqtoris Tanxmobis safuZvelze. Tumca arsad ar

aris Camoyalibebuli wesebi, Tu vin daiSveba arqivSi da ra procedu-

riT. sasamarTlo aseve mxedvelobaSi iRebs im faqts, rom kanonmdeb-

lobaSi ar arsebobs aranairi dacvis meqanizmi, kerZod, kanonmdeb-

loba ar iTvaliswinebs aranair proceduras, romlis mixedviTac

gamoiyeneben aRniSnul zomebs ama Tu im piris winaaRmdeg.

zemoTqmulis safuZvelze sasamarTlo adgens, rom aurel rota-

rus mimarT dairRva evropis adamianis uflebebis konvenciis merve

muxli.

Z fineTis winaaRmdeg

1997

faqtebi:

Z fineTis moqalaqe gaxldaT, romelic daqorwinebuli iyo X-ze.

1992 wels X gaupatiurebisTvis daadanaSaules, da Tanac acnobes, rom

SidsiT iyo daavadebuli. mogvianebiT mas axali braldeba wauyenes,

romlis Tanaxmadac igi mkvlelobis mcdelobaSi daadanaSaules, rad-

gan bralad edeboda M-is gaupatiureba da misTvis Sidsis ganzrax

gadadeba. daxurul sasamarTlo sxdomaze, romelic X-is winaaRmdeg

mimdinareobda, sasamarTlom moiTxova samedicino Semowmebis doku-

mentebi. eqimma, romelic X-sa da Z-s mkurnalobda, sasamarTlos

gaugzavna moTxovnili dokumentebi, Tumca iqidan amoSlili iyo in-

formacia, romelic Z-s Seexeboda. mogvianebiT sasamarTlom sanqcia

gasca eqimis winaaRmdeg da mas mouxda mTeli dokumentaciis sasamar-

TlosaTvis wardgena. am periodSi Z uars ambobda Cvenebis micemaze,

radgan sargeblobda  uflebiT, ar mieca Cveneba meuRlis winaaRmdeg.

mogvianebiT informacia, rom Z SidsiT iyo daavadebuli, presaSi ga-

moqveynda. X braldebulad cnes. magram sasamarTlos gadawyvetile-

bis samotivacio nawili 10 wliT gaasaidumloes, miuxedavad misi moT-

xovnisa, ufro meti xniT momxdariyo am dokumentebis konfidenci-

alurobis dacva.

Z-ma, romelic 1995 wels gaeyara meuRles, evropis adamianis ufle-

bebis komisiaSi Seitana sarCeli, sadac daobda, rom mis mimarT xuTi
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TvalsazrisiT dairRva konvenciis merve da mecamete muxlebi: 1. mis

mimarT gaica sanqciebi, romlebic moiTxovda, rom mas Cveneba mieca

sakuTari Tavisa da meuRlis Sesaxeb; 2.moipoves misi samedicino Se-

mowmebis Sedegebi da CarTes isini gamoZiebis dokumentebSi; 3.

mxolod aTwliani SezRudva daaweses sasamarTlos gadawyvetilebis

samotivacio nawilis konfidencialurobaze; 4. gaasajaroes misi vina-

oba da samedicino Semowmebis Sedegebi saapelacio sasamarTlos ins-

tanciaze; 4. ar arsebobs efeqturi meqanizmebi misi uflebebis dasa-

cavad.

evropis adamianis uflebebis sasamarTlos gadawyvetileba:

piradi monacemebisa da ara mxolod samedicino monacemebis dacva

umniSvnelovanesia piris uflebebs Soris, romlebic daculia konven-

ciis merve muxliT. samedicino monacemebis dacva evropis adamianis uf-

lebebis konvenciis yvela monawilis samarTlis sistemaSi umniSvne-

lovanesi elementia. mniSvnelovania, rom dacul iqnes ara mxolod

pacientis piradi monacemebi, aramed SenarCundes misi ndobac eqimis

profesiisa da, zogadad, jandacvis sistemis mimarT. aseTi damcavi

meqanizmebis gareSe pacientebi Tavs Seikavebdnen Tavisi intimuri in-

formaciis gamJRavnebisagan, rac aucilebelia swori diagnozis dad-

genisa da mkurnalobisaTvis. es yovelive ki safrTxes Seuqmnida ara mxo-

lod maT sicocxles, aramed sazogadoebis usafrTxoebasac. Sesabamisad,

Sida kanonmdebloba unda Seicavdes dacvis efeqtur meqanizmebs,

romlebic aRmofxvrida samedicino monacemebis araswor gankargvas.

zemoTqmuli gansakuTrebiT mniSvnelovani xdeba, rodesac saqme

exeba SidsiT daavadebul pacientebs. SidsiT daavadebulTa Sesaxeb

samedicino informaciis sajarod gamomzeurebam SesaZloa Zalze mZi-

me Sedegebi moitanos, rasac Semdgom uaryofiTi gavlena eqneba piris

pirad, ojaxur, socialur cxovrebaze, imoqmedebs mis samsaxurSi

daqiravebaze da sxva. amis gamo, arsebobs safrTxe, rom piri Tavs Se-

ikavebs diagnostikisa da mkurnalobisTvis eqimTan misvlisagan,

rasac, SesaZloa, savalalo Sedegebi mohyves. Sesabamisad, aseTi mona-

cemebis dacva bevrad gadawonis sxva interesebis da uflebebis

dacvas. amrigad, meore mxriv, unda arsebobdes mniSvnelovani intere-

si imisaTvis, rom merve muxlis dacvis garantiebi gabaTildes. samedi-

cino personalis iZuleba, gaamJRavnos piris Tanxmobis gareSe misi

samedicino monacemebi, mkacrad unda gakontroldes sasamarTloebis

mier.
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sasamarTlo mxedvelobaSi iRebs im faqts, rom samedicino  infor-

maciis gamJRavneba SeiZleba aucilebeli gaxdes sisxlissamarTleb-

rivi devnis miznebisaTvis. Tumca gamJRavneba mxolod im SemTxvevaSi

SeiZleba, Tu dadgindeba, rom konkretul SemTxvevaSi danaSaulis aR-

kveTas da gaxsnas ufro didi mniSvneloba aqvs, vidre piris piradi

monacemebis dacvas.

rac Seexeba am konkretul saqmes, rogorc cnobilia, am saqmeSi

mosarCelis eqimi aiZules, Tavisi pacientis samedicino monacemebi

gaemJRavnebina. Tumca, unda aRiniSnos, rom es zoma miRebul iqna mas

Semdeg, rac ganmcxadebelma uari Tqva, Cveneba mieca Tavisi meuRlis

winaaRmdeg. mosarCelis samedicino monacemebi ki misi meuRlis wina-

aRmdeg saqmeSi gadamwyvet rols TamaSobda, radgan aqedan unda dad-

geniliyo TariRi, rodesac X-ma Seityo Tavisi SidsiT inficirebis

Sesaxeb. es informacia ki gadamwyveti iyo, radgan es wyvetda X-is bra-

leulobis simZimes (igi damnaSave mxolod gaupatiurebisTvis iyo,

Tu mkvlelobis mcdelobisaTvisac, Tuki icoda Tavisi daavadebis

Sesaxeb, rodesac man, savaraudod, M gaaupatiura).

sasamarTlo mxedvelobaSi iRebs im faqtsac, rom informaciis gam-

JRavneba samedicino personalis mier gamoZiebis procesSi fineTis

kanonmdeblobiT gaTvaliswinebulia. amasTan, es gamJRavneba sasamar-

Tlo zedamxedvelobis qveS moxda, xolo sasamarTlos sxdomis oqmi

da gadawyvetilebis samotivacio nawili momdevno 10 wliT konfiden-

cialurad iqna cnobili.

amrigad, sasamarTlo Tvlis, rom piradi cxovrebis xelSeuxeblo-

baSi Careva, romelic am saqmeSia saxeze, gamarTlebulia konvenciis

merve muxlis meore qvepunqtis Tanaxmad.

evropis adamianis uflebebis konvenciis merve muxli ganmcxadeb-

lis mimarT ar darRveula.

peki gaerTianebuli samefos winaaRmdeg

2003

faqtebi:

1998 wlis agvistos erT saRamos quCaSi damontaJebulma kameram

(CCTV) daafiqsira batoni pekis gamosaxuleba samzareulos daniT

xelSi, rodesac is brentvud hai stritze midioda. batonma pekma

TviTmkvleloba scada da daniT majaze venebi gadaisera, rac samar-
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Taldamcavebs kameris meSveobiT ar unaxavT. maT policiis manqana

gagzavnes SemTxvevis adgilze, mas Semdeg, rac daniT SeiaraRebuli

peki dainaxes quCaSi. rodesac policia adgilze mivida, maT venebda-

serili batoni peki daxvdaT, romelsac samedicino daxmareba aRmo-

uCines.

am ambis Semdeg adgilobrivma sabWom gamoaqveyna presrelizi,

sadac laparaki iyo quCaSi damontaJebuli kamerebis efeqturobaze

da sailustraciod am kameriT gadaRebuli batoni pekis fotoebic

iyo moyvanili, sadac misi saxe saTanadod dafaruli ar gaxldaT. am

presrelizis safuZvelze orma gazeTma statia gamoaqveyna fotoebiT.

aseve reportaJi momzadda da gadaica anglia TV-sa da BBC-ze, sadac

naCvenebi iyo videomasala, romelic adgilobrivma sabWom televi-

ziebs miawoda da romelic batoni pekis TviTmkvlelobis mcdelobas

asaxavda. adgilobrivma sabWom videomasalis gadacemisas televizi-

ebi gaafrTxila, rom asaxul pirTa saxeebi saTanadod unda dafaru-

liyo, raTa SesaZlebeli ar gamxdariyo maTi identificireba. miuxe-

davad amisa, batoni pekis megobrebma da ojaxis wevrebma BBC-ze ga-

dacemis xilvisas is maSinve amoicnes.

batonma pekma sarCeliT mimarTa satelekomunikacio maregulire-

bels, romelmac mis sarCels mxari dauWira, Tumca am organos, didi

britaneTis kanonmdeblobis Tanaxmad, zianis anazRaurebis prero-

gativa ar gaaCnia. rac Seexeba presas,  batonma pekma presis saCivrebis

sabWoSi warmatebas ver miaRwia. sabWom daadgina, rom batoni pekis

fotoebi quCaSi iyo gadaRebuli, rac sajaro forums warmoadgens.

amis gamo aq laparaki ver iqneba misi piradi cxovrebis xelSeuxeb-

lobis darRvevaze. batoni peki uSedegod ecada sabWos gadawyveti-

leba sasamarTloSi gaesaCivrebina. sasamarTlom uari Tqva mis gan-

xilvaze. man sabolood evropis adamianis uflebebis sasamarTlos

mimarTa.

evropis adamianis uflebebis sasamarTlos gadawyvetileba:

Tavdapirvelad sasamarTlom daadgina, rom adgilobrivi sabWos

mier informaciisa da video- da fotomasalis gamJRavneba mediisaT-

vis seriozul Carevas warmoadgenda batoni pekis pirad cxovrebaSi.

amis dadgenis Semdeg sasamarTlom imsjela, iyo Tu ara Careva kanoniT

dadgenili. britaneTis sisxlis samarTlisa da sazogadoebrivi wes-

rigis dacvis aqtis Tanaxmad, adgilobriv sabWoebs ufleba aqvT

quCaSi ganaTavson specialuri kamerebi da, amasTan, gaamJRavnon da
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gaavrcelon am kameris mier gadaRebuli masala. sasamarTlo eTanx-

meba mopasuxe saxelmwifos, rom informaciis aseT gamJRavnebas sa-

fuZvlad edo legitimuri mizani _  danaSaulis aRmofxvra da sxvaTa

uflebebis dacva.

yovelive amis dadgenis Semdeg sasamarTlos gasarkvevi rCeba, Tu

ramdenad iyo dadgenili Careva `aucilebeli demokratiul sazoga-

doebaSi~. amisaTvis sasamarTlo mxedvelobaSi iRebs faqts, rom

batoni peki kameris mier gadaRebuli informaciis safuZvelze bral-

debulad ar yofila cnobili raime danaSaulisaTvis. Sesabamisad,

sasamarTlo Tvlis, rom Careva araproporciuli gaxldaT, radgan

aseT SemTxvevaSi informaciis gamJRavneba sxva meTodebiTac SeiZle-

boda, magaliTad, batoni pekis Tanxmobis safuZvelze da mediisTvis

mkacri moTxovnis wayenebiT, rom saTanadod daefaraT gadaRebuli

piris saxe.

am saqmeSi saxelmwifo daobs, rom batoni pekis gadaReba sajaro

adgilas, quCaSi moxda. Sesabamisad, mas piradi cxovrebis dacvis

gonivruli molodini ar unda gaaCndes. mxolod is faqti, rom masala

gadaRebuli iyo quCaSi, romelic zogadad sajaro forums warmoad-

gens, ar aris sakmarisi imis dasadgenad, rom batoni peki `kerZo mdgo-

mareobaSi~ ar imyofeboda. batoni peki quCaSi imisTvis ar gamosula,

rom raime sazogadoebriv movlenas daswreboda an raime sajaro Ro-

nisZiebaSi mieRo monawileoba. igi sajaro figura ar gaxlavT da ver

warmoidgenda, rom misi es mdgomareoba ise farTod gavrceldeboda,

rogorc es Semdeg moxda. sasamarTlo Tvlis, rom adgilobriv sabWos

informaciis gamJRavnebamde winaswar unda moepovebina batoni pekis

Tanxmoba da Semdgom saTanadod daefara misi saxe, rom igi mis ojaxsa

da megobrebs ver amoecnoT.

sasamarTlo kidev erTxel usvams xazs, rom mxolod is faqti, rom

batoni peki gadaRebisas quCaSi iyo, ar arTmevs mas piradi cxovrebis

xelSeuxeblobis uflebas. miuxedavad imisa, rom quCa tradiciulad

sajaro adgilia, am saqmeSi mosarCele ver warmoidgenda, rom misi

qmedebebi cnobili gaxdeboda im dros quCaSi gamvlelebis garda

kidev sxva pirebisaTvisac.

sasamarTlo adgens, rom merve muxlTan erTad darRveulia konven-

ciis mecamete muxlic (ufleba efeqtur Sida meqanizmebze). batoni

peki warumateblad ecada sasamarTloSi gaesaCivrebina presis saCiv-

rebis sabWos gadawyvetileba. am SemTxvevaSi Sida sasamarTlom daad-

gina, rom gasaCivreba daiSveba mxolod im SemTxvevaSi, Tu dadgindeba,
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rom sabWom `araracionalurad~ imoqmeda. bunebrivia, rom aseTi moT-

xovna sakmao sirTules qmnis apelantisaTvis da es zogadad sakmaod

maRali barieria. amasTan, arc satelekomunikacio maregulirebels

da arc presis saCivrebis sabWos ( rom daedginaT kidec batoni pekis

winaaRmdeg darReva) ar SeuZliaT zianis anazRaurebis moTxovna dam-

rRvevis mimarT. Sesabamisad, mxolod maTi xelmisawvdomoba ar SeiZ-

leba CaiTvalos efeqtur meqanizmebad.

sasamarTlo adgens, rom batoni pekis mimarT dairRva evropis

adamianis uflebebis konvenciis merve muxli.

linderi SvedeTis winaaRmdeg

1987

faqtebi:

mosarCele linderma muSaoba daiwyo sazRvao muzeumis teqnikosis

Tanamdebobaze samxreT SvedeTSi. garkveuli drois Semdeg mas ganuc-

xades, rom droebiT unda daetovebina samsaxuri da dalodeboda spe-

cialuri samsaxuris mier misi Semowmebis Sedegebs. amis Semdeg muze-

umis direqtorma linders ganucxada, rom misi Semowmebis Sedegebi

uaryofiTi aRmoCnda da mas samsaxuris datoveba mosTxova. Llinderma

moiTxova informacia, Tu ris safuZvlze gaaTavisufles, Tumca ama-

od, radgan pasuxad miiRo, rom am informaciis gamJRavneba ewinaaR-

mdegeba qveynis usafrTxoebis interesebs.

linderma sarCeliT mimarTa evropis adamianis uflebebis sasa-

marTlos, sadac daobda, rom uari informaciis gamJRavnebaze, rome-

lic misi samsaxuridan daTxovnis mizezi aRmoCnda, arRvevs misi pira-

di cxovrebis xelSeuxeblobisa da informaciis miRebis uflebas.

evropis adamianis uflebebis sasamarTlos gadawyvetileba:

am sasamarTlosaTvis sadavo ar aris, rom specialuri samsaxuri

(am SemTxvevaSi _ saxelmwifo) flobda informacias batoni linderis

piradi cxovrebis Sesaxeb. amas erTvoda is faqtic, rom aseTi in-

formacia inaxeboda. igi garkveuli samsaxurebisTvis gaxda cnobili,

dabolos, baton linders ar hqonda saSualeba mas gascnoboda da,

Tu saWiro iyo, gaebaTilebina es informacia. udavoa, rom aseT SemTx-

vevaSi adgili aqvs Carevas piris piradi cxovrebis xelSeuxeblobis

sferoSi. saxelmwifo daobs da sasamarTlo eTanxmeba, rom aseT
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Carevas legitimuri mizani hqonda _  saxelmwifos usafrTxoebis

dacva.

sasamarTlos winaSe gasarkvevia ori sakiTxi: pirveli, iyo Tu ara

Careva dadgenili kanoniT da meore, iyo Tu ara Careva aucilebeli

demokratiul sazogadoebaSi.

sasamarTlo kidev erTxel usvams xazs konvenciis merve muxlis

moTxovnas, rom Careva am muxliT dacul uflebebSi kanoniT unda

iyos dadgenili da, Sesabamisad, hqondes safuZveli qveynis Sida

kanonmdeblobaSi. kanonis arsebobis mxolod dadgena ki ar niSnavs,

rom kanoni viwrod formulirebuli da ganWvretadia. imisaTvis, rom

es ori moTxovna dakmayofildes, unda ganvixiloT, Tu ramdenad Se-

uZlia moqalaqes, winaswar gansazRvros ama Tu im kanonis darRvevis

konkretuli Sedegebi sasamarTlo Tu administraciuli gadawyveti-

lebebis meSveobiT.

am saqmeSi informacia, romlis gamJRavnebasac mosarCele iTxovda,

inaxeboda erT-erTi administraciuli aqtis Tanaxmad. am aqtis  Ta-

naxmad, farTo uflebamosileba eniWeba organos, romelic valdebu-

lia, rom moagrovos da Seinaxos informacia, romelic mxolod qveynis

usafrTxoebis miznebisaTvis aris gasaidumloebuli. sxva saxis in-

formacia, magaliTad, informacia piris politikuri partiis wevro-

bis Sesaxeb, ar SeiZleba saidumlo grifiT iyos daculi. sadavo admi-

nistraciuli aqtiT detalurad iyo aRwerili, Tu ra saxis informa-

ciis Segroveba, Senaxva, ra procedurebis gamoyeneba daiSveboda.

sasamarTlo Tvlis, rom yovelive zemoxsenebuli saSualebas aZlevs

moqalaqes, rom gansazRvros am aqtis moqmedebis Sedegebi. Sesaba-

misad, sasamarTlom CaTvala, rom sadavo administraciuli aqti akma-

yofilebs viwrod formulirebuli da ganWvretadi kanonis standar-

tebs.

bolo sakiTxi, romelic sasamarTlos darCa gansaxilveli, aris

imis gadawyveta, iyo Tu ara Careva `aucilebeli demokratiul sazo-

gadoebaSi~. am yovelives gadasawyvetad saWiroa, sasamarTlom daad-

ginos, rom Careva aucilebeli iyo raime socialuri interesis gamo

da legitimuri miznis miRwevas Seesabameboda.

sasamarTlo mxedvelobaSi iRebs faqts, rom piradi monacemebis

winaswari kontrolis sistema mniSvnelovania piris samsaxurSi daqi-

ravebis dros. sasamarTlo eWvqveS ar ayenebs im faqts, rom wevr sa-

xelmwifoebs ufleba aqvT moagrovon da Seinaxon informacia, rome-

lic samsaxurSi dasaqiravebel pirs exeba da es informacia gamoiyenon
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am piris TanamdebobisaTvis Sesaferisobis dadgenisas. sasamarTlo

adgens, rom mopasuxe saxelmwifos aqvs garkveuli diskrecia amgvari

informaciis Segrovebisa da gamoyenebis regulirebis saqmeSi.

mosarCele am saqmeSi damatebiT daobs, rom mis mimarT dairRva

informaciis miRebisa da gamoxatvis ufleba, radgan mas uari uTxres

im informaciis gamJRavnebaze, romelic misi samsaxuridan daTxovnis

safuZveli gaxda. sasamarTlo adgens, rom sajaro moxeleebsac aqvT

gamoxatvis Tavisufleba. Tumca sasamarTlo ar Tvlis, rom am

SemTxvevaSi dairRva mosarCelis gamoxatvis Tavisufleba. sasamarT-

los azriT, is Seamowmes da uaryofiTi daskvnis gamo  uari uTxres

samsaxurSi datovebaze.

sasamarTlo adgens, rom aseT SemTxvevaSi konvenciis meaTe muxli

pirs ar aZlevs uflebas, rom moiTxovos amgvar informaciasTan daS-

veba da arc saxelmwifos akisrebs valdebulebas, rom man uzrunvel-

yos aseTi informaciis miwodeba.

sasamarTlom daadgina, romKevropis adamianis uflebebis konven-

ciis merve da meaTe muxlebi ar darRveula.

malouni gaerTianebuli samefos winaaRmdeg

1984

faqtebi:

1977 wels baton malouns brali wauyenes moparuli nivTebiT vaW-

robis gamo. sasamarTlo sxdomis Sedegad malouni ramdenime bralde-

bisaTvis gaamarTles, xolo sxva braldebebze nafici msajulebi ver

SeTanxmdnen. prokuraturam am braldebebis gamo malouns kidev

erTxel warudgina brali, Tumca kvlav uSedegod, radgan prokura-

turam raime axali samxili ver warmoadgina, rac malounis brale-

ulobas daamtkicebda.

sasamarTlo procesis dros aRmoCnda, rom policiis oficers,

romlic saqmes iZiebda, Tavis CanawerebSi hqonda malounis satele-

fono saubrebis transkripti.  prokurorma sasamarTlo procesze

ganacxada, rom malounis satelefonio saubrebi ismineboda Sinagan

saqmeTa departamentis mier gacemuli sanqciis Sesabamisad. malounma

samoqalaqo sarCeli Seitana, sadac daobda, rom misi satelefono sa-

ubrebis mosmena da korespondenciis kontroli ukanono iyo.
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saxelmwifos sadavod ar gauxdia is faqti, rom malounis satele-

fono saubrebi ismineboda, magram amtkicebda, rom telefonis mosmena

kanonis zusti dacviT mimdinareobda. amasTan, saxelmwifom ganmarta,

rom malounisaTvis es ar SeutyobinebiaT, radgan telefonis mosmenas

saTanado Sedegi aRar eqneboda.

batoni malouni damatebiT daobs, rom misi saubrebis mosmenis

garda saxelmwifos warmomadgenlebs xeli miuwvdebodaT agreTve mis

mier ganxorcielebuli da miRebuli telefonis zarebis aRricxvis

dokumentzec, sadac fiqsirdeboda malounis telefonidan darekili

da mis mier miRebuli yvela zari da abonentis telefonis nomeri.

malouns eWvi aqvs, rom amis safuZvelze  Catarda 20-mde sxva adamianis

binis Cxreka.

1978 wlis seqtemberSi malounma safosto da satelekomunikacio

organos mosTxova, rom SeewyvitaT misi mosmena. magram maT upasuxes,

rom maT amis ufleba ar hqondaT. malounma evropis adamianis ufle-

bebis sasamarTloSi iCivla, sadac daobda, rom mis mimarT irRveva

konvenciis merve muxliT dadgenili uflebebi.

evropis adamianis uflebebis sasamarTlos gadawyvetileba:

1. satelefono saubrebis mosmena

saxelmwifos warmomadgeneli daobs, rom Careva merve muxliT

dacul uflebebSi gamarTlebuli da dasabuTebulia merve muxlis

meore punqtis Tanaxmad. kerZod, Carevas adgili hqonda danaSaulis

aRmoCenis da aRmofxvris mizniT. saxelmwifos warmomadgeneli dama-

tebiT iTxovs, rom sasamarTlom ar daadginos, rom zarebis aRicxviT

dairRva mosarCelis piradi cxovrebis xelSeuxeblobis ufleba.

mosarCele Tavisi piradi cxovrebis xelSeuxeblobis darRvevas

asaCivrebs ori safuZvlis mixedviT: pirveli, misi uflebebi dairRva

satelefono da safosto kontrolis Sedegad, da meore, misi ufle-

bebi dairRva satelefono zarebis aRricxviT informaciis mopovebis

Sedegad.

sasamarTlo Tavdapirvelad aRniSnavs, rom am saqmeSi adgili ar

hqonia sakomunikacio saSulebebis zogad kontrols. saqme gvaqvs te-

lefonis mosmenasTan, romelic samarTaldamcavi miznebisaTvis

xorcieldeba. saxelmwifos warmomadgeneli sadavod ar xdis im faqts,

rom policia usmenda mosarCelis telefoniT saubars Sinagan saqmeTa

departamentis sanqciis safuZvelze. Sesabamisad, sasamarTlo adgens,

rom adgili hqonda merve muxliT dacul uflebebSi Carevas.
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saxelmwifos warmomadgeneli uars ambobs gaamJRavnos informacia,

romelic mosarCelis mimarT gamoyenebuli zomebis xangrZlivobas

da masStabs Seexeba. Tumca saxelmwifos warmomadgeneli acxadebs,

rom isini mosarCelis saubrebs kanonis safuZvelze usmendnen, radgan

igi eWvmitanili iyo moparuli nivTebiT vaWrobaSi. radgan saxelm-

wifo ar daobs, rom aseT mosmenas adgili hqonda, sasamarTlo aRar

Tvlis saWirod, rom gaarkvios mosmenis xangrZlivoba da masStabi,

radgan daadgina, rom konvenciis miznebisaTvis Carevas amis gareSec

hqonda adgili.

ori mniSvnelovani sakiTxi, romelic sasamarTlom unda gadawyvi-

tos, is aris, iyo Tu ara Careva gamarTlebuli konvenciis merve mux-

lis meore punqtis Tanaxmad, kerZod, iyo Tu ara Careva kanoniT dad-

genili da `aucilebeli demokratiul sazogadoebaSi~.

a) kanoniT dadgenili

sasamarTlom wina gadawyvetilebebiT daadgina, rom sityva

`kanoni~ moicavs rogorc daweril, aseve CveulebiTi samarTlis da-

uwerel normebs. meore principi, romelic komisiam da sasamarTlom

daadgines, is aris, rom Carevas garkveuli samarTlebrivi safuZveli

unda hqondes qveynis Sida kanonmdeblobaSi. es moTxovna, Tavis mxriv,

or moTxovnas unda akmayofilebdes: pirveli, kanoni xelmisawvdomi

unda iyos moqalaqisaTvis, raTa man gansazRvros, Tu ra qmedebaa adek-

vaturi mocemul garemoebebSi; meore, kanoni zustad unda iyos for-

mulirebuli, rom moqalaqes SeeZlos miaxloebiT mainc gansazRvros

Tavisi qmedebis Sedegebi. amasTan, sasamarTlo kidev erTxel usvams

xazs damatebiT princips: imisaTvis, rom dakmayofildes konvenciis

moTxovna, romelic Carevis kanoniT dadgenas exeba, mxolod is ki  ar

aris saWiro, rom Sida kanonmdeblobaSi iyos garkveuli sakanonm-

deblo normebi, aramed isic, rom es normebi  xarisxiani iyos.  kerZod,

es normebi unda akmayofilebdes kanonis uzenaesobis princips, rome-

lic konvenciis preambulaSia ganmtkicebuli. konvenciis merve

muxlisaTvis kanonis uzenaesobis principi imas niSnavs, rom konkre-

tuli kanoni, romelic Carevas awesebs, unda Seicavdes dacvis garkve-

ul meqanizmebs, raTa Tavidan iqnes acilebuli TviTneburi qmedebebi

saxelmwifo organoebis mxridan. es safrTxe gansakuTrebiT maSin

iCens Tavs, rodesac aRmasrulebel xelisuflebas saidumlo zomebis

miRebis ufleba eZleva. udavoa, rom kanonis zustad formulirebis

moTxovna aseT SemTxvevaSi igive ar aris, rac Cveulebriv garemo-

ebebSi iqneboda. magaliTad, es principi ver daadgens moTxovnas, rom
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moqalaqes SeeZlos gansazRvros, Tu rodis moismenen mis saubrebs

samarTaldamcavi organoebi, raTa man Tavisi qmedebebi Sesabamisad

daareguliros. miuxedavad amisa, kanoni zustad unda gansazRvravdes

SemTxvevebs, rodesac samarTaldamcavebs faruli mosmenis ufleba

eZlevaT. inglisisa da uelsis kanonmdeblobis ganxilvisas sasamar-

Tlo adgens, rom es kanonmdebloba sakmaod bundovani da farTod

interpretirebadia. sasamarTlosTvis gaurkvevelia,  aRmasrulebeli

xelisuflebis ra uflebamosilebaa moculi kanoniT mosmenasTan

dakavSirebiT da ra uflebamosileba rCeba maT diskreciaSi. Sesaba-

misad, sasamarTlo adgens, rom am saqmeSi Careva kanoniT dadgenili

ar iyo.

b) aucilebeli demokratiul sazogadoebaSi

sasamarTlo aRiarebs telefonis mosmenis aucileblobas da mniS-

vnelobas, rogorc erT-erT sagamoZiebo qmedebas.  sasamarTlo  iTva-

liswinebs im faqtsac, rom gaerTianebul samefoSi bolo dros imata

organizebul danaSaulTa ricxvma, ris Sedegadac samarTaldamcavebi

ufro xSirad iyeneben rTul sagamoZiebo moqmedebebs. Tumca maTi

gamoyeneba xSirad safrTxes uqmnis adamianis uflebebsa da Tavisuf-

lebebs. garda amisa, sasamarTlom wina gadawyvetilebebSi daadgina,

rom faruli mosmena mxolod im SemTxvevaSi daakmayofilebs tests

`aucilebeli demokratiul sazogadoebaSi~, Tu dadgindeba, rom mo-

qalaqes kanonis safuZvelze aqvs garkveuli dacvis meqanizmebi da

garantiebi. sasamarTlo eTanxmeba mosarCeles, rom inglisisa da

uelsis kanonmdebloba am sferoSi aseT meqanizmebs ar icnobs. Sesa-

bamisad, sasamarTlo askvnis, rom Careva ar iyo aucilebeli demok-

ratiul sazogadoebaSi.

 2. informacia telefonis zarebis aRricxvis Sesaxeb

telefonis zarebis aRricxvis procesi warmoadgens garkveuli

teqnologiis gamoyenebas, romlis Sedegadac xdeba konkretuli

telefonis aparatidan akrefili nomrebisa da am nomerze darekili

nomrebis registracia. am procesSi britaneTis satelekomunikacio

saagento afiqsirebs mxolod signals da satelefono saubars ar

ismens. aqedan gamomdinare, saxelmwifos warmomadgeneli daobs, rom,

radgan ar xdeba satelefono saubrebis mosmena, ar arsebobs piradi

cxovrebis xelSeuxeblobis uflebaSi Careva.

saxelmwifo acxadebs, rom informcia telefonis zarebis aRric-

xvis Sesaxeb xelmisawvdomia telefonis operatorisTvisac, raTa man
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uzrunvelyos bilingis sworad warmoeba da bilingTan dakavSirebuli

saCivrebis marTebulad ganxilva. Tumca sasamarTlo ar eTanxmeba

saxelmwifos, rom am SemTxvevaSi Careva ar xdeba. telefonis zarebis

aRricxvisas fiqsirdeba im pirTa telefonis nomrebic, visac pirma

daureka da maTic, vinc masTan dareka. sasamarTlos azriT, es infor-

macia satelefono komunikaciebis ganuyofeli nawilia, romlis

abonentis Tanxmobis gareSe policiisTvis gamJRavnebac piradi cxov-

rebis xelSeuxeblobis uflebaSi Carevas warmoadgens. inglisisa da

uelsis kanonmdeblobaSi araferia naxsenebi aseTi informaciis gam-

JRavnebis wesebis Sesaxeb. Sesabamisad, sasamarTlo adgens, rom Careva

ar iyo dadgenili kanoniT, rac gamoricxavs aucileblobas, rom

sasamarTlom daadginos, iyo Tu ara Careva aucilebeli demokratiul

sazogadoebaSi.

sasamarTlo erTxmad adgens, rom evropis adamianis uflebebis

konvenciis merve muxli dairRva.

gaerTianebuli samefos marTlmsajuleba

maikl duglasi da ketrin zeta jonsi `Hello!~ -s winaaRmdeg,

2000-2001

gaerTianebuli samefos inglisis da

uelsis saapelacio sasamarTlo (samoqalaqo saqmeebis kolegia)

21 December 2000, 2001 2 All ER 289 (Court of Appeal)

faqtebi:

2000 wlis 18 noembers, rodesac maikl duglasisa da ketrin zeta

jonsis qorwili unda gamarTuliyo, wyvilma xelSekruleba gaaforma

Jurnal OK!-sTan. xelSekrulebis Tanaxmad, wyvilma Jurnals mianiWa

Tavisi qorwilis fotoebis eqskluziuri gadaRebisa da JurnalSi

gamoqveynebis ufleba. samagierod, wyvilma Jurnalisgan 1 milioni

funtis odenobis safasuri miiRo. mosarCeleebma aseve SeinarCunes

ufleba, rom Semdgomi publikaciis dros uari eTqvaT maT gamoqvey-

nebaze da SeerCiaT gamosaqveynebeli fotoebi. xelSekrulebis Tanax-

mad, wyvili valdebuli iyo qorwilis ceremoniisas gaZlierebuli

dacvis zomebi mieRo da yvela stumrisaTvis aekrZala fotoebis

gadaReba.
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rupert torpi, romelic paparaci gaxlavT,  motyuebiT Seipara

sastumroSi, sadac qorwili mimdinareobda da fotoebi gadaiRo, am

fotoebis gamoqveynebis ufleba ki Jurnal `Hello!~-s mihyida.

ramdenime dRis Semdeg mosarCeleebma da Jurnalma OK!-m ukanonod

gadaRebuli fotoebis Sesaxeb Seityves. amasTan gairkva, rom Jurnali

Hello! gegmavda ukanonod gadaRebuli fotoebis gamoqveynebas, ris

sapasuxodac, Jurnalma OK!-m sasamarTlos mimarTa da man ki miiRo

gadawyvetileba, romlis Tanaxmadac Jurnal Hello!-s aekrZala foto-

ebis gamoqveyneba. Jurnalma Hello!-m gaasaCivra SemzRudveli brZaneba.

inglisisa da uelsis saapelacio sasamarTlos gadawyvetileba:

sasamarTloSi sadavo ar aris sakiTxi, iyo Tu ara wina instanciis

sasamarTlos SemzRudveli brZaneba Jurnal Hello!-s gamoxatvis Ta-

visuflebis sferoSi Careva. SemzRudveli brZaneba, romelic Hello!-s

winaaRmdeg dawesda, miznad isaxavda sxva pirebis uflebebisa da re-

putaciis dacvas, kerZod, am SemTxvevaSi batoni duglasis da qalba-

toni jonsisa. mTavari sakiTxi, romelic sasamarTlos winaSe dgas,

aris imis garkveva, iyo Tu ara gamoxatvis TavisuflebaSi Careva

`aucilebeli demokratiul sazogadoebaSi~. sasamarTlom daadgina,

rom kanonmdeblobis norma, romelic sasamarTloebs valdebulebas

akisrebs, didi sifrTxiliT moekidon winaswari SemzRudveli brZa-

nebis gacemas, evropul konvenciasa da adamianis uflebebisa da Tavi-

suflebebis saerTaSoriso da evropul standartebs Seesabameba. mag-

ram es imas ar niSnavs, rom konvencia erT uflebas meoreze maRla

ayenebs. Tumca konvenciis sistemis arsi is gaxlavT, rom gamoxatvis

Tavisuflebaze winaswari SezRudvebis daweseba rTuli da faqizi

sakiTxia. evropis adamianis uflebebis sasamarTlom saqmeSi `gardi-

ani~ da `obzerveri~ gaerTianebuli samefos winaaRmdeg120 daadgina:

`winaswari SezRudvebi imdenad safrTxiloa, rom aucilebelia

misi gamoyenebis umkacresi kontroli... es gansakuTrebiT cxadi xdeba

maSin, rodesac saqme presas, axal ambebs _ malfuWebad produqts _

exeba, radgan axali ambebis gamoqveynebis dayovnebam SeiZleba is Se-

degi gamoiwvios, rom am axalma ambavma yvelanairi Rirebuleba da-

kargos.~

evropis adamianis uflebebis sasamarTlo mxedvelobaSi iRebs im

faqtsac, rom kanonmdeblobiT sasamarTlos akisria valdebuleba,

120 Observer and Guardian v. United Kingdom, 26/111991 wlis gadawyvetileba



158

gaiTvaliswinos qcevis an eTikis arsebuli wesebi, rac am SemTxvevaSi

presis qcevis wesebia. am wesebis mixedviT ki individis piradi cxov-

rebis xelSeuxeblobis dacva mniSvnelovania, gansakuTrebiT maSin,

rodesac saqme gvaqvs sajaro interesis Rirebulebis mqone sakiT-

xebTan.

sasamarTlo Tvlis, rom mosarCeleebis sadavo uflebebis didi

nawili komerciuli garigebebis sagnad iqca, anu, martivad rom vTq-

vaT, maTi piradi cxovrebis xelSeuxeblobis didi nawili gayidulia.

am uflebis `monarCeni~ mxolod imaSi gamoixateba, rom maT ufleba

hqondaT, OK!-s mier gadaRebuli fotoebidan SeerCiaT gamosaqveyne-

beli masala. sasamarTlo Tvlis, rom mxolod es `monarCeni~ piradi

cxovrebis xelSeuxeblobis uflebidan ar aris sakmarisi Hello!-sTvis

fotoebis gamoqveynebis asakrZalad.

sasamarTlo aseve xazs usvams proporciulobis moTxovnas da aR-

niSnavs, rom mosarCeleebis zemoxsenebuli `monarCeni~ piradi cxov-

rebis ufleba (rac fotoebis gamoqveynebisTvis dasturis uflebas

niSnavs) ar aris sakmarisi, rom gadawonos mopasuxeebis gamoxatvis

ufleba, kerZod ki ukanonod gadaRebuli fotoebis gamoqveynebis

ufleba.

miuxedavad imisa, rom gamoxatvis Tavisuflebas piradi cxovrebis

xelSeuxeblobis uflebaze prioriteti avtomaturad ar eZleva,

sasamarTlo Tvlis, rom am SemTxvevaSi gamoxatvis Tavisuflebis Sez-

Rudva dasabuTebuli da gamarTlebuli ar iyo.

naomi kembeli (Cambell) MNG winaaRmdeg

gaerTianebuli samefos lordTa palata, maisi 2004

faqtebi:

naomi kembeli, profesiiT modeli, saerTaSoriso masStabiT aRi-

arebuli pirovnebaa. misi nebismieri qmedeba xSirad xdeba axali

ambebis yuradRebis sagani. 2001 wlis 1 Tebervals gazeTma `Mirror~-ma

gamoaqveyna statia, sadac moTxrobili iyo imis Sesaxeb, Tu rogor

mkurnalobda kembeli `anonimur narkomanTa jgufSi~. statiasTan er-

Tad, romlis saTauric iyo: `naomi: me narkomani var~, gazeTSi daibeW-

da modelis ori foto: pirveli, romelic mas modebis erT-erTi Cve-

nebis dros asaxavs da iq kargad gamoiyureba da meore, odnav bundo-

vani foto, sadac naomi, yoveldRiur jinsebSi gamowyobili, klinikis
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SesasvlelTan dgas. statiaSi moTxrobili iyo, rom naomi kembels

seriozuli problemebi aqvs. igi ramdenime Tvis win saavadmyofoSi

gadaiyvanes. TviTon ambobs, rom  alergia daemarTa antibiotikebi-

sagan, magram sinamdvileSi es narkotikebis zedmeti dozis gamo moxda.

statiaSi grZeldeboda, rom naomi kembelma gadawyvita imkurnalos

da Terapiis intensiuri kursi daiwyo. statiis dasasruls naTqvami

iyo, rom popularuli supermodeli cdilobs Tavisi veluri cxov-

rebis stili Secvalos da yvela gamojanmrTelebas usurvebs mas.

imave dRes, rodesac statia gamoqveynda, naomi kembelis advoka-

tebma sasamarTlos mimarTes. amas  gazeT `Mirror~-isgan sapasuxo sta-

tiebis cikli mohyva: 5 Tebervals `Mirror~-Si gamoqveynda statia sa-

TauriT `sacodavi~, sadac naTqvami iyo, rom naomi kembeli, romelic

wlebis manZilze narkotikebs moixmarda da amas ar malavda, axla pi-

radi cxovrebis dacvas moiTxovs. meore statia imave gazeTSi ase iyo

dasaTaurebuli: `naomi, nu daimalebi~. masSi naTqvami iyo, rom, Tu

naomi kembels monazvnoba unda, maSin SeuerTdes dedaTa monasters,

xolo Tu SoubiznesSi monawileoba surs, maSin  is sajarooba unda

aitanos, rac am bizness axlavs Tan. ori dRis Semdeg `Mirror~-ma kvlav

gamoaqveyna axali statia saTauriT `grcxvenodes, naomi!~, sadac la-

paraki iyo kembelis gegmebze, daewyo kampania Soubiznesis monawileTa

piradi cxovrebis dasacavad. statiaSi naTqvami iyo, rom am brZolaSi

naomi kembeli iseTsave efeqts miaRwevs, rogorc omSi _  Sokoladis

jariskaci. pirveli instanciis sasamarTlom kembels dauWira mxari

da `Mirror~-s 3500 funtis gadaxda daakisra. gazeTis mier am gadawyve-

tilebis gasaCivrebis Semdeg saapelacio sasamarTlom   gadawyveti-

leba gaauqma da gazeTi gaamarTla.

naomi kembelma gaerTianebuli samefos umaRles sasamarTlo ins-

tancias _ lordTa palatas mimarTa.

gaerTianebuli samefos lordTa palatis gadawyvetileba:

am qveyanaSi (did britaneTSi), gansxvavebiT SeerTebuli Statebi-

sagan, piradi cxovrebis xelSeuxeblobis darRveva ar warmoadgens

sarCelis Setanis saerTo da yovlismomcvel safuZvels. miuxedavad

amisa, sasamarTlo acnobierebs, rom samarTlis es sfero swrafad vi-

Tardeba. aq Cven saqme gvaqvs ori mniSvnelovani uflebis urTierT-

qmedebasTan, sadac erTmaneTs ejaxeba, erTi mxriv gamoxatvis Tavi-

sufleba da, meore mxriv, piradi cxovrebis xelSeuxebloba. arc erTi

ufleba ar aris meoreze prioritetuli. gamoxatvis Tavisuflebis
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mniSvnelobis Sesaxeb araerTxel uTqvams am sasamarTlos, Tumca pi-

radi cxovrebis ufleba demokratiuli sazogadoebis mniSvnelovani

elementia, romlis meSveobiTac individs saSualeba aqvs, ganviTar-

des. es ufleba, miuxedavad imisa, rom inglisuri saerTo samarTliT

ar aris aRiarebuli, savaldebulod dasacavi gaxda evropuli kon-

venciis gaerTianebuli samefos kanonmdeblobaSi inkorporirebis

Sedegad, rac 1998 wels adamianis uflebebis aqtis miRebiT moxda.

davubrundeT qalbaton kembelis sarCels. qalbatoni kembeli da-

obs, rom informacia, romlic gamJRavnda, kerZo xasiaTisa iyo. sasa-

marTlo am informacias xuT kategoriad yofs: 1. faqti, rom naomi

kembeli narkomania; 2. faqti, rom naomi kembeli narkomanias mkur-

nalobda; 3. faqti, rom naomi kembeli mkurnalobda `anonimur narko-

manTa jgufSi~; 4.  misi mkurnalobis intensivobis, meTodis, xangrZli-

vobis Sesaxeb informacia; 5. naomi kembelis foto, sadac Cans, Tu

rogor gamodis igi klinikidan.

sadavo ar aris, rom xuTive kategoriaSi moqceuli informacia

adamianis uflebebis aqtis merve muxliT (piradi cxovrebis xelSe-

uxeblobis ufleba) daculi iqneboda im SemTxvevaSi, Tu saqme gveqne-

boda Cveulebriv pirTan. magram am saqmeSi mosarCele naomi kembelia,

romelmac araerTxel icrua sajarod, rom  sxva modelebisagan gan-

sxvavebiT, arc ki gahkarebia narkotikebs, romelic samodelo biz-

nesSi uxvadaa. am gancxadebis mravlad gakeTebis Semdeg, qalbaton

kembels aRar unda hqonoda pirveli da meore kategoriis sakiTxebze

piradi cxovrebis xelSeuxeblobis dacvis molodini. gazeTis mier

informaciis gamoqveyneba, romelic kembelis gancxadebebis sapiris-

piroa, ar warmoadgens piradi informaciis gamJRavnebas. lordTa pa-

lata eTanxmeba saapelacio sasamarTlos, romelmac daadgina, rom,

rodesac sajaro figura mcdari imijiT warmoadgens sakuTar Tavs

da araswor informacias awvdis sazogadoebas, presas uCndeba ufle-

ba, rom es informacia swori saxiT gamoaqveynos.

amis Semdeg sasamarTlo ganixilavs Semdeg kategoriebSi moqceul

(mesame da meoTxe) informacias. am informaciis Tanaxmad, naomi kem-

beli `anonimur narkomanTa jgufSi~ mkurnalobda. aq laparaki iyo

mkurnalobis meTodebsa da intensivobazec.  sasamarTlo iTvaliswi-

nebs, rom naomi kembelma araerTxel `sajaro gaxada~ da gamoaaSkarava

informacia Tavis mier narkotikebis moxmarebis Sesaxeb, rac imaSi

gamoixateboda, rom kembeli daJinebulad uaryofda narkotikebis

miRebas. am garemoebebis gaTvaliswinebiT, ismis kiTxva: SeiZleboda
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Tu ara mkurnalobis meTodis, periodulobisa da intensivobis Sesa-

xeb informaciis gamoqveyneba? sasamarTlo Tvlis, rom am SemTxvevaSi

pasuxi dadebiTia: am meTodiT narkomaniis mkurnaloba miRebuli

formaa. imis gamJRavneba, rom kembeli am meTodiT mkurnalobs, igivea,

rom gamJRavndes, rom pirs, romelmac fexi moitexa, TabaSirSi Causves

fexi, an rom kiboTi daavadebuli avadmyofi qimiaTerapiiT mkurna-

lobs. am safuZvliT sasamarTlo Tvlis, rom mokle aRwera imisa, Tu

ra meTodiT mkurnaloben naomi kembels da rom is `anonimur narko-

manTa jgufSi~ Terapias gadis, mxolod azustebs imas, rac isedac

sayovelTaodaa cnobili.
sasamarTlos ar surs, mxolod am safuZvliT daadginos, rom

informaciis gamoqveyneba dasaSvebia. mas surs ganixilos is konfliq-
ti, rac am saqmeSi gamoxatvis da piradi cxovrebis Tavisuflebebs
Soris arsebobs. pirveli instanciis sasamarTlo Secda, rodesac ga-
zeTs kembelis sasargeblod Tanxis gadaxda daakisra, radgan sasa-
marTlom ar moaxdina gamoxatvis Tavisuflebis dabalanseba piradi
cxovrebis xelSeuxeblobasTan. gasagebia, rom informaciis gavrce-
leba naomi kembelis narkomanobis Sesaxeb ufro naklebmniSvnelovania
sazogadoebisTvis, vidre sxva politikuri movlenebi, magram es imas
ar niSnavs, rom amgvari informaciis gavrcelebis ufleba saerTod
aRar arsebobs.

rac Seexeba mexuTe kategorias _  qalbatoni kembelis fotoebs,
sasamarTlosTvis savsebiT gasagebia qalbaton kembelis grZnobebi,
rodesac man sakuTari Tavi gazeTis garekanze ixila, gansakuTrebiT
ki im dros, rodesac igi bolomde gamojanmrTelebuli ar iyo. zo-
gadad unda iTqvas, rom fotoebi adamianis Sesaxeb ufro mets Seicavs,
vidre misi sityvieri aRwera. amitom amboben,  erTi foto aTas sityvas
udriso. miuxedavad amisa, gazeTSi gamoqveynebuli foto araviTar
pirad informacias ar Seicavda, statias is arafers matebda. es foto
(sadac kembeli Tbilad esalmeba Tavis jgufSi sxva pacientebs) sulac
ar iyo qalbaton kembelisaTvis Seuracxmyofeli da arafer negati-
urs ar asaxavda. amitom sasamarTlo eTanxmeba saapelacio sasamarT-
los, rom qalbaton kembelis sarCeli warumateblad unda CaiTvalos.

amasTan, sasamarTlo iTvaliswinebs qalbaton kembelis emociur
mdgomareobas, romelic gamoqveynebulma statiebma gamoiwvia, Tumca
sasamarTlo Tvlis, rom qalbaton kembels imaze meti emociuri ganc-
da statiebis gamoqveynebis gamo ar miuRia, vidre  Terapiis kursis
gamo miiRo. Sesabamisad, es arasakmarisia imisaTvis, rom dakmayofil-
des misi sarCeli `Mirror~- is winaaRmdeg.
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kanadis uzenaesi sasamarTlos marTlmsajuleba

dagi kanadis finansTa saministros winaaRmdeg

2 S.C.R. 403. 1997

faqtebi:

mosarCelem kanadis finansTa saministros mosTxova informacia,

kerZod, dokumentebi, romlebSic SabaT-kviras SenobaSi Semavali

saministros TanamSromlebi sakuTar saxelsa da gvars werdnen, afiq-

sirebdnen SenobaSi Sesvlis da gasvlis dros da yovelive amas xel-

moweriT adasturebdnen. es dokumentacia Senobis dacvis samsaxurSi

inaxeboda usafrTxoebis miznebisaTvis da ar gamoiyeneboda zeganak-

veTuri muSaobis asanazRaureblad. mosarCele miznad isaxavda am do-

kumentebis profesiuli kavSirisTvis wardgenas da koleqtiuri xel-

Sekrulebis dadebis molaparakebis procesSi mis gamoyenebas. finan-

sTa saministrom mosarCeles gadasca moTxovnili dokumetebi, Tumca

iqidan amoSala TanamSromelTa saxelebi da gvarebi, saidentifikacio

nomrebi da xelmowerebi im argumentiT, rom isini personalur mona-

cemebs warmoadgens da maTze informaciis Tavisufleba ar vrcel-

deba. mosarCele Seecada es gadawyvetileba, finansTa ministrTan ga-

esaCivrebina, Tumca manac imave argumentiT uari uTxra mosarCeles

personaluri monacemebis gacemaze.

kanadis uzenaesi sasamarTlos gadawyvetileba:

sasamarTlos winaSe dgas kiTxva, aris Tu ara informaciis persona-

luroba sadavo kanadis federaluri kanonmdeblobis Tanaxmad.

samsaxurSi gatarebuli drois Sesaxeb informacia warmoadgens mo-

nacemebs, romelic dakavSirebulia piris TanamdebobasTan an funqci-

ebTan da romelic iZleva SesaZleblobas, davadginoT, Tu  ra droa

saWiro ama Tu im Tanamdebobaze samuSaos Sesasruleblad. am informa-

ciaSi ar aris araferi subieqturi. igi iZleva zogad monacemebs ama

Tu im Tanamdebobaze muSaobisaTvis saWiro drois Sesaxeb.

informaciis Tavisuflebis kanonmdeblobis mTavari mizani demok-

ratiis ganviTarebaa. igi exmareba moqalaqeebs, miiRon informacia

da efeqturad miiRon monawileoba qveyanaSi mimdinare demokratiul

procesebSi. kanadis informaciis Tavisuflebis kanonmdebloba sa-

xelmwifos mflobelobaSi arsebuli sakmaod didi moculobis infor-
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maciis miRebis uflebas iZleva. piradi cxovrebis xelSeuxeblobis

uflebis dacvis Sesaxeb kanonmdeblobis mizani ki individis piradi

informaciis dacvaa, romelic saxelmwifo mflobelobaSia. amave

kanonmdeblobiT, garantirebulia piris ufleba, miiRos sakuTari

Tavis Sesaxeb saxelmwifo organoebSi daculi informacia da, saWi-

roebisamebr, moiTxovos misi Sesworeba.

kanonmdeblobis mixedviT, personaluri informacia ganmartebu-

lia rogorc `informacia identificirebadi individis Sesaxeb, ro-

melic daculia nebismieri formiT da ar Semoifargleba mxolod qve-

moT CamoTvliliT...~ winamdebare ganmarteba niSnavs, rom mxolod

pirveli winadadeba unda iqnes ganmartebuli da Semdgomi CamonaT-

vali mxolod informaciis dacvis formebis magaliTebs iZleva. gan-

martebis ena ganzrax zogadia da misi mizania moicvas yoveli SesaZle-

beli informacia, romelic individis Sesaxeb SeiZleba arsebobdes.

winamdebare saqmeSi, mosarCelis mier moTxovnili dokumentacia

Seicavda informacias erTi Tvis manZilze TanamSromelTa samuSao

adgilebze yofnis drois monakveTebis Sesaxeb. cxadia, es aris  `in-

formacia identificirebadi individebis Sesaxeb~. Sesabamisad, ka-

nonis Tanaxmad, es prima facie personaluri monacemebi gaxlavT. aseve

mniSvnelovania isic, rom finansTa saministroSi momuSave muSakebs

am informaciasTan dakavSirebiT piradi cxovrebis xelSeuxeblobis

dacvis gonivruli molodini hqondaT. isini namdvilad ar elodnen,

rom es informacia odesme farTo sazogadoebisaTvis gaxdeboda cno-

bili. nebismier `saSualo~ adamians eqneboda molodini, rom misi

adgilsamyofeli uqme dReebis ganmavlobaSi cnobili ar gaxdeboda

ucxo adamianebisaTvis, miuxedavad imisa, rom es  misi samuSao adgi-

lia.

mas Semdeg, rac gadawyda, rom sadavo informacia, kanonis Tanax-

mad, personaluri monacemebis farglebSi eqceva, aRar aris saWiro

imis dadgena, xvdeba Tu ara igi personaluri monacemebis ganmartebis

Tanmxleb CamonaTvalSi (informaciis dacvis formebis siaSi). Tumca

isic unda aRiniSnos, rom mosarCelis mier moTxovnili masala mo-

icavs piris saxels, gvars da sxva informacias, riTac misi identifi-

cireba gaxdeboda SesaZlebeli.

aqve unda aRiniSnos, rom, kanonmdeblobiT, sajaroa informacia,

romelic exeba ama Tu im Tanamdebobas, rogorc aseTs, da ara indi-

vids. Sesabamisad, informacia konkretuli Tanamdebobis, funqciebis,

movaleobebis an pasuxismgeblobis Sesaxeb  (informacia, romelic ama
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Tu im Tanamdebobis samuSaos aRweraSi arsebobs) ar aris personaluri

monacemebi. magram informacia, romelic konkretuli individis mier

misi funqciebis Sesrulebis formas an meTodebs exeba, ukve perso-

naluria.

informacia, romelic mosarCelem moiTxova, ar aris monacemebi

konkretuli Tanamdebobis piris Sesaxeb. es informacia mosarCeles

zogad warmodgenas Seuqmnida uqme dReebSi muSaobis Sesaxeb da mas

ar miawvdida informacias konkretuli individis mier misi funqci-

ebis ganxorcielebis formebze da sxva pirad sakiTxebze.

magram igive dokumenti Seicavs informacias, romelic konkretul

individebs exeba da ar ukavSirdeba maT samuSaos (SenobaSi Sesvlis

da gasvlis dro). miuxedavad imisa, rom sadavo dokumenti zeganakve-

Tur samuSao dros zustad aRricxavs, igi Seicavs personalur mona-

cemebsac, sadavo dokumentSi iseTi araferia mocemuli, rac indivi-

dis samuSaos an mis Sesrulebas Seexeba. es dokumentebi ar aris Seq-

mnili ama Tu im Tanamdebobis piris mier samuSao procesSi, isini dac-

vis samsaxuris mier iqmneba da kontroldeba da araferi aqvs saerTo

konkretuli Tanamdebobis piris Sromisunarianobasa da nayofiere-

basTan.

sasamarTlo adgens, rom sadavo informacia warmoadgens perso-

nalur monacemebs da informaciis Tavisuflebis kanonmdebloba mas-

ze ar vrceldeba.

godbouti longuelis winaaRmdeg

3 S.C.R. 844, 1997

faqtebi:

qalaq longuelSi municipalitetma miiRo dadgenileba, romlis

Tanaxmadac, saxelmwifo an adgilobrivi TviTmmarTvelobis organo-

ebSi mudmivad momuSave piri valdebuli iyo municipalitetis teri-

toriaze ecxovra. policiis ganyofilebis radiooperatoris Tanam-

debobaze miRebisas mosarCelem xeli  moawera dokuments, sadac piro-

ba dado, rom sanam am Tanamdebobaze imuSavebda, sacxovreblad lon-

guelis teritorias airCevda. deklaraciaSi Cawerili iyo, rom, Tu

igi municipalitetis sazRvrebs gareT gadavidoda sacxovreblad, mas

Setyobinebis gareSe SeuCerebdnen uflebamosilebas. erTi wlis Sem-

deg godboutma axali saxli iyida mezobel raionSi da iq gadavida
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sacxovreblad. mas Semdeg, rac man uari ganacxada ukan dabrunebaze,

mas uflebamosileba SeuCeres.

kanadis uzenaesi sasamarTlos gadawyvetileba:

sacxovrebeli adgilis Tavisuflad arCeva kanadis qartiis meSvi-

de muxliT gaTvaliswinebuli uflebebis nawilia. es ufleba moicavs

rogorc uflebas fizikur Tavisuflebaze da gadaadgilebaze, aseve

piris mier sacxovrebeli adgilis Tavisuflad airCevis uflebas.

sacxovrebeli adgilis arCevanis ufleba Tavisi SinaarsiT ukidure-

sad piradi gadawyvetilebaa da individis piradi avtonomiis mniSvne-

lovan nawils Seadgens. saxelmwifos ar unda hqondes ufleba da Se-

saZlebloba, Caerios amgvari xasiaTis piradi gadawyvetilebis miRe-

baSi, Tuki ar arsebobs mniSvnelovani da arsebiTi saxelmwifo intere-

sebi. am argumentis gansamtkiceblad SegviZlia moviSvelioT paqti

gaerTianebuli erebis organizaciis samoqalaqo da politikuri uf-

lebebis Sesaxeb, romlis wevric kanadis saxelmwifocaa. godbouts

uari ar uTqvams am uflebaze, rodesac xels awerda deklaracias sac-

xovrebeli adgilis Sesaxeb. mas ar hqonia SesaZlebloba, molaparakeba

ewarmoebina am sakiTxze, sadavod gaexada deklaracia da amis Sedegad

mas uari ar uTqvams sacxovrebeli adgilis Tavisuflad arCevis uf-

lebaze. saxelmwifos mier kanadis qartiis meSvide muxliT aRiare-

buli uflebis SezRudva kanonis darRvevad ar CaiTvleba, Tu igi  `sa-

marTlianobis fundamentur principebs ar arRvevs~. imis gansasaz-

Rvrad, irRveva Tu ara es fundamenturi principebi, aucilebelia

sadavo uflebis ganxilva municipalitetis  interesebis konteqstSi.

municipalitetis warmomadgenlebma sami argumenti warmoadgines

Tavisi dadgenilebis gasamarTleblad: pirveli, municipalitetis

mier gaweuli momsaxurebis maRali standartebis SenarCuneba; meore,

adgilobrivi biznesis stimulireba da municipaluri sagadasaxado

sistemis efeqturobisTvis xelSewyoba; mesame, im muSakTa samuSao ad-

gilTan siaxlove, romlebic mniSvnelovan sajaro momsaxurebas gas-

weven.

pirveli ori argumenti ar aris am saqmesTan dakavSirebuli. rac

Seexeba mesame arguments, misi gavrceleba gamarTlebuli iqneboda

gadaudebeli samsaxuris personalisaTvis, Tumca mainc sadavo iqne-

boda misi aseTi farTod formulirebuli saxe. magram, asec rom iyos,

am saqmeSi mosarCele ar aris gadaudebeli samsaxuris personalis

nawili.
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municipalitetis dadgenileba aseve ewinaaRmdegeba kanaduri qar-

tiis mexuTe muxls, romlis Tanaxmadac pirs ufleba aqvs miiRos pira-

di gadawyvetilebebi garedan Caurevlad. es ufleba aseve moicavs

sacxovrebeli adgilis arCevis uflebas. gamomdinare iqidan, rom mu-

nicipalitetis dadgenilebam srulad waarTva godbouts amgvari ar-

Cevanis ufleba, igi mexuTe muxlis darRvevadac unda CaiTvalos.

kanadis adamianis uflebebis qartiis Tanaxmad, nebismieri uflebis

SezRudvisas saxelmwifos evaleba daamtkicos, rom aseTi SezRudva

aucilebelia legitimuri da arsebiTi miznis misaRwevad, rac am Sez-

Rudvis proporciulia, gonivruladaa dakavSirebuli misaRwev mizan-

Tan da ufleba rac SeiZleba naklebadaa SezRuduli. saxelmwifos am

saqmeSi zemoTCamoTvlili argumentebi ar mouyvania. is sami safuZ-

veli, romliTac igi cdilobda, Tavisi dadgenileba gaemarTlebina,

sakmarisi ar aris  uflebis SesazRudad.

R. bernSous winaaRmdeg

1 S.C.R. 254, 1995

faqtebi:

mas Semdeg, rac policielma daSvebulze ufro maRali siCqariT

momavali piri SeniSna, man igi gaaCera. policielma mas alkoholis

suni SeamCnia da sasunTqi testis Catareba mosTxova. kanadis sisxlis

samarTlis saproceso kanonmdeblobis Tanaxmad, policiels ufleba

aqvs pirs Cautaros sasunTqi testi, Tuki mas gauCndeba dasabuTebuli

eWvi, rom eWvmitanili nasvamia. eWvmitanils winaaRmdegoba ar gauwe-

via da testis Sedegi dadebiTi aRmoCnda. amis Semdeg policielma

daaskvna, rom eWvmitanils ar SeeZlo avtomobilis marTva da igi

policiis ganyofilebaSi gadaiyvana, sadac mas ori sasunTqi testi

Cautarda.  orive testma aCvena, rom alkoholis odenoba daSvebul

0.8-ze maRali iyo. sasamarTlo procesze eqspertma aRniSna, rom

Semowmebisas eWvmitanilis piris RruSi alkoholis arsebobam SesaZ-

loa xelovnurad aswios xelsawyoze alkoholis Semcvelobis maCvene-

beli. Sesabamisad, policilebs miRebuli hqondaT instruqcia, rom

im SemTxvevaSi, Tu ver daadgendnen alkoholis miRebis bolo dros,

moecadaT 15 wuTis ganmavlobaSi da amis Semdeg kidev CaetarebinaT

testi, raTa amasobaSi piris Rrudan alkoholi gamqraliyo. xelsaw-

yos  instruqciaSic igive ewera da is gamomyeneblebs urCevda, rom 20
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wuTi moecadaT zusti rezultatis misaRebad. eWvmitanili daobda,

rom, mas Semdeg, rac  avtomobilis gaCerebis adgilas Catarebulma

testma dadebiTi Sedegi aCvena, policiels unda scodnoda, rom is

SeiZleba mcdari yofiliyo da, Sesabamisad, mas ar gaaCnda dasabuTe-

buli eWvi ganmeorebiTi testis Casatareblad. miuxedavad amisa, sa-

samarTlom es Suamdgomloba mxedvelobaSi ar miiRo da igi damnaSaved

cno nasvam mdgomareobaSi avtomobilis marTvis gamo.

kanadis uzenaesi sasamarTlos gadawyvetileba:

rodesac policiels aqvs dasabuTebuli da gonivruli eWvi, rom

pirma Caidina danaSauli, mas sasunTqi testis gamoyenebis ufleba

aqvs. kanadis sisxlis samarTlis saproceso kanonmdeblobis moTxov-

nebis Tanaxmad, aucilebelia, rom policiels aseTi testis Catare-

bisTvis obieqturi dasabuTebuli da gonivruli eWvi hqondes da su-

bieqturad patiosnad sjerodes, rom pirma danaSauli Caidina. cxadia,

rom pirveladi testis dadebTi Sedegi ganamtkicebs zemoxsenebul

dasabuTebul da gonivrul eWvs, Tumca mxolod testis pasuxi sakma-

risi ar aris dasabuTebuli eWvis dasadgenad.

maSin, rodesac arsebobs mecnieruli daskvnebi, rom  eWvmitanilis

mier alkoholis miRebdan 15 wuTis ganmavlobaSi testis pasuxi Se-

saZloa mcdari iyos, sasamarTlo ver ganumartavs policiels, rom

misi dasabuTebuli eWvi swori ar aris. pirveli testis Semdeg poli-

ciels gauCnda dasabuTebuli eWvi, romelic sakmarisi iyo meore tes-

tis Casatareblad. policieli valdebulia daeydrnos im xelsawyos

gamoyenebas, romlis moqmedebac kanoniT aris dadgenili. Sesabamisad,

am saqmeSi Cxreka da amoReba kanonis farglebSi moxda.

sasamarTlo adgens, rom testis Catarebisas ar darRveula kanadis

adamianis uflebebis qartiis merve muxli.

R. belnavisisis winaaRmdeg

3S.C. R. 341, 1997

faqtebi:

policiam gaaCera avtomanqana siCqaris gadaWarbebis gamo. mas Sem-

deg, rac mZRolma (belnavisisma) ver warmoadgina avtomobilis sakuT-

rebis an marTvis uflebis damadasturebeli dokumentebi, polici-

elma policiis Sida qselis meSveobiT daiwyo am avtomobilis Sesaxeb
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informaciis moZieba. sanam kompiuteruli programa brZanebas amuSa-

vebda da informacia iZebneboda, policieli avtomanqanasTan dab-

runda da misi daTvaliereba daiwyo. avtomanqanaSi imyofeboda agreT-

ve qalbatoni lorensi, romlis gverdiTac didi  polieTilenis nagvis

parkebi ewyo. aseTive parkebi ewyo avtomobilis sabargulSic. daTva-

lierebisas parkebSi aRmoCnda axali tansacmeli, romelzec fasis

aRmniSvneli birkebi ar iyo moxsnili.  orive qalbatonma gansxvave-

buli versia warmoadgena imis Sesaxeb, Tu visi iyo tansacmliT savse

polieTilenis parkebi da saidan aRmoCnda isini avtomobilSi. maT

brali wauyenes qurdobisTvis.

sasamarTlo procesze mosamarTlem dauSveblad cno avtomobilis

daTvalierebis Sedegad miRebuli mtkicebulebebi (tanisamosiT savse

polieTilenis parkebi), radgan igi kanadis adamianis uflebebis qar-

tiis merve muxlis darRveviT iyo Catarebuli. Sesabamisad, sasamar-

Tlom eWvmitanilebi gaamarTla. saapelacio sasamarTlom gaauqma

pirveli instanciis sasamarTlos gadawyvetileba da daadgina, rom

sadavo mtkicebulebebi  sasamarTlo procesze unda daeSvaT.

kanadis uzenaesi sasamarTlos gadawyvetileba:

mTavari sakiTxi, romelic sasamarTlos winaSe dgas, aris is, hqon-

da Tu ara eWvmitanils piradi cxovrebis xelSeuxeblobis dacvis go-

nivruli molodini Cxrekisa da amoRebisas da dasaSvebia Tu ara Cxre-

kisas amoRebuli mtkicebulebebi. udavoa, rom adamians, romelic

avtomobils marTavs misi mesakuTris TanxmobiT, aqvs piradi cxov-

rebis xelSeuxeblobis dacvis gonivruli molodini, rodesac is av-

tomobilSi imyofeba. avtomobilis Cxreka Sesabamisi sanqciis gareSe

kanadis adamianis uflebebis qartiis merve muxlis darRvevas warmo-

adgens. Tumca, am konkretul SemTxvevaSi, hqonda Tu ara eWvmitanils

piradi cxovrebis dacvis gonivruli molodini, damokidebulia ga-

remoebebis mTel rig detalebze. amisaTvis, yvela faqti da movlena,

rac Tan axlavs piris avtomobilSi yofnas, detalurad unda iqnes

ganxiluli. am saqmeSi faqtebi cxadyofs, rom mZRols ar gaaCnda pi-

radi cxovrebis dacvis gonivruli molodini. avtomobilTan misi kav-

Siri sakmaod dausabuTebeli iyo. eWvmitanili ar iyo avtomobilis

mesakuTre da arc mis  mflobelTan hqonda raime urTierToba.  ara-

nairi mtkicebuleba ar arsebobs am saqmeSi, romelic sasamarTlos

eWvmitanilis piradi cxovrebis dacvis gonivruli molodinis sasar-

geblod gadaxrida. Tumca sasamarTlos aqve surs ganmartos, rom sxva
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SemTxvevebSi arsebobs safuZvlebi, rodesac pirs SeuZlia warmatebu-

lad idaos, rom mas avtomobilSi yofnisas aqvs piradi cxovrebis xel-

Seuxeblobis dacvis gonivruli molodini. amasTan, eWvmitanilma ver

daamtkica, rom avtomobilSi moTavsebuli nagvis polieTilenis par-

kebi misi iyo. sul sxva garemoebebTan gveqneboda saqme, avtomobilSi

rom Cemodani an xelCanTa yofiliyo, romelzec am piris saxeli an

inicialebi iqneboda aRbeWdili. rac Seexeba policielis dasabuTe-

bul da gonivrul eWvs Cxrekis gasamarTleblad, aq unda dadgindes,

ramdenad didi iyo qartiiT garantirebuli uflebis darRveva, rom

gadawydes Cxrekis Sedegad amoRebuli mtkicebulebebis dasaSveboba.

policielma sworad gaaCera avtomobili, radgan igi dadgenilze

ufro Cqara moZraobda. mas ufleba hqonda moeTxova avtomobilis da

misi mZRolis dokumentebi. maTi ararsebobis dadgenis Semdeg, uda-

voa, rom policiels gauCndeboda dasabuTebuli da gonivruli eWvi,

romelic Cxrekis Casatareblad aris saWiro.

mtkicebulebebis dasaSvebobis SemTxvevaSi unda ganvixiloT sami

sakiTxi: 1. mtkicebulebebis daSvebis Sedegebi sasamarTlo procesze

(misi samarTlianoba); 2. qartiiT garantirebuli uflebebis darRve-

vis simZime;  3. mopovebuli mtkicebulebebis dauSveblobis SemTxve-

vaSi ki, marTlmsajulebis ganxorcieleba. rodesac mtkicebulebebis

dasaSvebobis sakiTxi ganixileboda, procesis samarTlianoba sadavo

ar gamxdara. iq laparaki iyo imaze, rom qartiiT dadgenili ufleba

Cxrekis Sedegad mniSvnelovnad Seilaxa. sasamarTlo ar eTanxmeba

pirveli instanciis mosamarTles, romelmac daadgina, rom darRveva

seriozuli iyo. avtomobilSi, sacxovrebel saxlTan da ofisTan Seda-

rebiT, piradi cxovrebis xelSeuxeblobis dacvis molodini mcirdeba,

gansakuTrebiT ki maSin, rodesac avtomobili am pirs ar ekuTvnis. am

saqmeSi qartiiT dadgenili uflebebis darRveva rom dadgindes

kidec, igi gaqarwyldeba, radgan policieli keTilsindisierad, go-

nivruli eWvis safuZvelze moqmedebda.

pirveli instanciis sasamarTlos mosamarTlem mxedvelobaSi  ar

miiRo mravali garemoeba, maT Soris danaSaulis efeqturad gamoZi-

ebisa da aRmofxvris sajaro da saxelmwifo interesi.  Sesabamisad,

swored mtkicebulebebis dauSvebloba da ara dasaSveboba avnebda

marTlmsajulebis sworad aRsrulebas, radgan sadavo mtkicebuleba

danaSaulis devnisaTvis mniSvnelovani iyo.

 pirveli instanciis sasamarTlos mosamarTlem mxedvelobaSi  ar

miiRo mravali garemoeba, maT Soris danaSaulis aRmofxvrisa da
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efeqturad gamoZiebis sajaro da saxelmwifo interesi. Sesabamisad,

mkicebulebebis dauSvebloba da ara dasaSveboba avnebda marTlmsa-

julebis sworad aRsrulebas, radgan sadavo mtkicebuleba danaSa-

ulis devnisaTvis mniSvnelovani gaxldaT.

R. evansis winaaRmdeg

1 S. C R, 1996

faqtebi:

anonimuri Setyobinebis Semdeg policielebma evansis sacxovre-

beli saxlis karze daakakunes. evansma maT kari gauRo. mas Semdeg,

rac marixuanas suni igrZnes, policielebi saxlSi Sevidnen da iq myo-

fi pirebi dauyovnebliv daapatimres. maT aseve amoiRes marixuanas

ramdenime nargavi. policiam Cxrekis sanqcia post factum miiRo da

aRasrula. eWvmitanilebs brali wauyenes da sasamarTlo procesze

damnaSaveebad cnes. maTi saapelacio saCivari ar daakmayofiles.

sasamarTlos winaSe sadavo gaxda ramdenime sakiTxi: 1. aris Tu

ara policielis mier `Seynosva~ Cxreka; 2. Tu `Seynosva~ am saqmeSi

Cxrekaa, iyo Tu ara igi kanonieri; 3. iyo Tu ara saxlis Semdgomi Cxre-

ka kanonieri da 4. daiSveba Tu ara qartiis merve muxlis darRveviT

miRebuli mtkicebulebebi?

kanadis uzenaesi sasamarTlos gadawyvetileba:

individebs aqvT piradi cxovrebis xelSeuxeblobis dacvis molo-

dini, rodesac sakuTar sacxovrebel saxlSi arian, magram es molo-

dini mcirdeba, rodesac isini garesamyarosTan urTierTobas amya-

reben. rodesac mesame piri, Tundac policia, piris sacxovrebeli

saxlis kars uaxlovdeba, karze akakunebs da Sesvlas cdilobs, igi

kanoniT dadgenil sazRvrebs scdeba, Tuki xelT Cxrekis sanqcia ara

aqvs. amrigad, rodesac policia sisxlis samarTlis saqmisaTvis mtki-

cebulebebis mosapoveblad piris sacxovrebel saxlSi Sesvlas cdi-

lobs, maSin saqme gvaqvs CxrekasTan. xolo is, Tu ramdenad kanonieria

es Cxreka, imazea damokidebuli, Tu ramdenad akmayofilebs Cxreka

kanadis adamianis uflebebis qartiis merve muxliT dadgenil piro-

bebs. sasamarTlos sanqciis gareSe Catarebuli Cxreka ukanonoa, Tu

policieli ver daamtkicebs sawinaaRmdegos. am saqmeSi policiam

mtkicebis es tvirTi ver gadalaxa da Cxrekis kanoniereba ver daam-
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tkica. miuxedavad imisa, rom policia eWvmitanilis saxlTan misvli-

sas sanqciis gareSe  gonivrulad moqmedebda,  es qmedeba mainc ar

jdeba kanonis farglebSi.

is sanqciebi, romlebic miRebulia mxolod im informaciiT, rome-

lic kanadis adamianis uflebebis qartiis darRveviT aris miRebuli,

ukanonoa. im SemTxvevSi, rodesac sanqcias safuZvlad udevs, erTi

mxriv, kanonis darRveviT mopovebuli informacia, xolo meore mxriv,

sruliad kanonieri informacia, maSin mosamarTlem unda daadginos,

sakmarisia Tu ara mxolod kanonieri informacia sanqciis mosapo-

veblad. am saqmeSi sanqcia ukanonoa, radgan erTaderTi kanonierad

mopovebuli informacia gaxlavT anonimuri piris mier Setyobineba

policiisTvis. Sesabamisad, sanqcia ar Seesabameba kanaduri qartiis

pirobebs.

magram am darRveviT miRebuli mtkicebulebebis sasamarTlo

procesze gamoyeneba usamarTlo ar iqneboda. igi warmoadgens re-

alur mtkicebulebebs, romlebic keTilsindisierad moqmedma poli-

cielebma moipoves. amasTan, qartiis darRvevac ar iyo imdenad seri-

ozuli da mZime, rom mtkicebulebebis gamoricxva gamoewvia.

sasamarTlo adgens, rom mopovebuli mtkicebulebebi dasaSvebia

sasamarTlo procesze.

M.A.  raianis winaaRmdeg

1 S.C.R. 157, 1997

faqtebi:

mosarCele 17 wlisa iyo, rodesac  mkurnalobda  vinme eqim fsiqi-

atr r.-sTan. romelmac pacientTan sqesobrivi kavSiri daamyara da

misi TandaswrebiT uxamsad iqceoda. mosarCele daobda, rom am faqtma

masze cudad imoqmeda da eqims zianis anazRaureba mosTxova, amaso-

baSi pacientma mkurnaloba sxva eqimTan, vinme p.-sTan gaagrZela. mo-

sarCelem Tavisi axali eqimi gaafrTxila, rom maT Soris saubari

mkacrad konfidencialuri unda yofiliyo. man pasuxad eqimisgan amis

garantia miiRo. p-m am saubris Semdeg gadawyvita, rom umjobesi

iqneboda, Tu igi seansis dros Canawerebis gakeTebas Sewyvetda. eqimi

r-s Suamdgomlobis safuZvelze, sasamarTlom p-s mosTxova mosar-

Celis mkurnalobis Sesaxeb informaciis gamJRavneba. p-m sasamarT-

los gadasca garkveuli dokumentebi, Tumca Tavisi Canawerebis ga-
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dacemaze uari ganacxada, radgan isini daculi iyo eqimsa da pacients

Soris konfidencialuri urTierTobebis safuZvelze. sasamarTlom

ar gaiziara p-s azri da mas r-sTvis dokumentebis gadacema ubrZana.

britaneTis kolumbiis uzenaesi sasamarTlo daeTanxma qveda instan-

ciis sasamarTlos da misi gadawyvetileba dokumentebis gadacemasTan

dakavSirebiT ZalaSi datova. p-m gadawyvetileba federalur saape-

lacio sasamarTloSi gaasaCivra. sasamarTlom dadgina, rom dokumen-

tebi, maT Soris piradi Canawerebi, unda gadaeces,   magram Semdegi

pirobebis dacviT: 1. dokumentebi mxolod r-s advokatebma da eqsper-

tebma unda ixilon. r-s ekrZaleba maTi gacnoba; 2. nebismieri piri,

romelic am dokumentebs gaecnoba, valdebulia maTi Sinaarsi saidum-

lod Seinaxos; 3. dokumentebi mxolod samarTalwarmoebisaTvis unda

iqnes gamoyenebuli, 4. r-s advokatebs ufleba aqvT erTi egzemplari

miawodon Tavis mowme eqspertebs, Tu isini amas saWirod CaTvlian.

kanadis uzenaesi sasamarTlos gadawyvetileba:

saerTo samarTlis erT-erTi mniSvnelovani principi is aris, rom

yvela valdebulia, sasamarTloSi Cveneba misces, imisaTvis, rom

dadgindes simarTle. am principidan arsebobs garkveuli gamonakli-

sebi, romlebsac `privilegias~ uwodeben. am privilegiebis Tanaxmad,

garkveuli profesiis adamianebs ufleba aqvT, ar miscen Cveneba. aseTi

privilegiebi qveyanaSi socialuri da samarTlebrivi realobis Tanax-

mad warmoiSveba. fsiqiatrsa da seqsualuri Zaladobs msxverpls So-

ris urTierTobebis konfidencialuroba erT-erTi mniSvnelovani sa-

kiTxia. winamdebare saqmeSi am urTierTobis konfidencialurobis

principebi daculia, kerZod, urTierTobis detalebi gasaidumlo-

ebuli iyo, xolo misi gamJRavneba SesaZlebelia im SemTxvevaSi rode-

sac es urTierToba ver gadawonis sapirispiro interess, rac am SemT-

xvevaSi samarTalwarmoebis dros simarTlis dadgena gaxlavT. Tu sa-

samarTlo saqmis ganxilvisas daadgens, rom amgvari saxis informa-

cia simarTlis garkvevaSi daexmareba mas, sasamarTlos SeuZlia am

informaciis gamJRavneba moiTxovos.
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R. garofolis winaaRmdeg

2 S.C.R. 1421, 1990

faqtebi:

mosarCele braldebulad cnes narkotikuli nivTierebebis impor-

tirebisaTvis. braldebulad cnobisaTvis saWiro mtkicebulebebis

umetesoba gamomdinareobda braldebulis piradi saubrebis mosme-

nidan, risTvisac sanqcia gasca mosamarTlem. mtkicebulebebis dasaS-

vebobis ganxilvisas mosamarTlem uari uTxra braldebuls, gascno-

boda mis mier gacemuli brZanebis gasaidumloebul asls da tele-

fonis mosmenis Sedegad mopovebuli informacia saqmis arsebiT gan-

xilvaze dasaSvebad cno. sasamarTlom damnaSaved cno braldebuli.

saqmis gasaCivrebis stadiaze saapelacio sasamarTlom daadgina, rom

braldebuls ufleba unda hqonoda, gascnoboda gasaidumloebul

brZanebas. saapelacio sasamarTlom dokumentis redaqtireba imgva-

rad moaxdina, rom saidumlo agentebis vinaoba ar gamJRavnebuliyo

da igi braldebuls gadasca. sasamarTlom daaskvna, rom dokumentis

redaqtireba xels ar SeuSlida braldebulis advokatebs, rom maT

edavaT mis kanonierebaze. apelaciisas mTavari sakiTxebi gaxldaT

Semdegi: aqvs Tu ara braldebuls gasaidumloebuli brZanebebis gac-

nobis ufleba; ra safuZvliT SeuZlia mas idaos brZanebis kanoniere-

baze, ra proceduriT xdeba gasaidumloebuli dokumentis redaqti-

reba da arRevevs Tu ara kanadur qartias mosamarTlis mier minimi-

zebis wesebis ignorireba telefonis mosmenis Sesaxeb brZanebis ga-

cemisas.

kanadis uzenaesi sasamarTlos gadawyvetileba:

radgan telefonis mosmena, kanadis adamianis uflebebis qartiis

Tanaxmad, Cxrekasa da amoRebas niSnavs, maTi dakanoneba da ganxorci-

eleba im konstituciur principebs unda Seesabamebodes, romlebic

Cxrekisa da amoRebisaTvis aris dadgenili. brZanebis gamcemi mosamar-

Tle unda darwmundes, rom arsebobs dasabuTebuli da gonivruli

eWvi, rom Cadenilia danaSauli da rom telefonis mosmenis Sedegad

am danaSaulis Sesaxeb informaciis mopoveba SesaZlebelia.

sasamarTlom dadgina, rom saapelacio sasamarTlom sworad gadaw-

yvita braldebulisaTvis gasaidumloebuli brZanebis redaqtirebu-

li variantis gacnoba. mas Semdeg, rac braldebuli aRZravs Suamdgom-

lobas, rom brZaneba ukanonoa, aucilebelia, rom ganxilva Catardes
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im mosamarTlesTan, romelic saqmes ganixilavs. Tumca gasaidumlo-

ebuli dokumentis gacnobis moTxovna unda waredginos, im mosamar-

Tles, romelmac brZaneba gasca (es mosamarTle umetes SemTxvevaSi

ar SeiZleba iyos mosamarTle saqmis arsebiT ganxilvaze). imis dasad-

genad, aris Tu ara mosmena kanonieri, mosamarTle unda darwmudes,

rom ar aris darRveuli kanoniT dadgenili moTxovnebi. mas Semdeg,

rac mosamarTle daadgens, rom mosmena ukanono iyo, aucilebelia,

rom mosmeniT miRebuli yvela mtkicebuleba dauSveblad iqnes miCne-

uli da ar iqnes gamoyenebuli braldebulis winaaRmdeg sasamarTlo

ganxilvaze. saidumlo agentebis mier saidumlod gakeTebuli gancxa-

debebi ar SeiZleba erTaderT safuZvlad CaiTvalos telefonis

mosmenis dasakanoneblad. aseTi gancxadeba jerovnad unda gadamow-

mdes. TavisTavad mosmenis Sedegad miRebuli informaciac, ex post

facto, ar SeiZleba miCneul iqnes dasabuTebul da gonivrul eWvad.

udavoa, rom sasamarTlos ufleba aqvs, moaxdinos Tavisi Seqmnili

dokumentebis redaqtireba imisaTvis, rom garkveuli pirebis anoni-

muroba daicvas. Tumca aqac mniSvnelovania balansi anonimurobis

dacvasa da braldebulis mier am piris jvaredin dakiTxvas Soris.

sasamarTloebi Tanmimdevrulad da mkacrad icaven piris jvare-

dini dakiTxvis uflebas. saidumlo agentebis SemTxvevSi jvaredini

dakiTxvis ufleba ar arsebobs, radgan agentebi mowmeebad ar gamo-

dian. Tumca mosamarTles ufleba aqvs, SezRuduli saxiT jvaredini

dakiTxvis ufleba misces, Tu braldebuli daamtkicebs, rom dakiTxva

aucilebelia dacvis jerovani ganxorcielebisaTvis da arsebobs eW-

vi, rom am dakiTxvis Sedegad aRmoCndeba mtkicebulebebi, romlebic

daamtkicebs brZanebis ukanonobas.

am saqmeSi mosarCelem aseTi safuZvlebi naTlad warmoaCina. ro-

desac saidumlo agentis diskreditacia, romelsac metismetad daey-

rdno policia, iwvevs brZanebis diskreditirebas, romelic faqtob-

rivad am agentis informaciaze dayrdnobiT gaica. radgan mosarCeles

ufleba ar misces jvaredinad daekiTxa piri, romelic mis winaaRmdeg

Cvenebas aZlevda. saWiroa, rom Zaladakargulad vcnoT yvela wina

procedura da axali sasamarTlo procesi CavataroT.

amasTan, isic unda gaviTvaliswinoT, rom, mosarCelis mtkicebiT,

brZanebis gamcemma mosamarTlem minimizebis wesebis ignorireba moax-

dina. samarTaldamcavi organoebisaTvis satelefono saubrebis uSu-

alo da pirdapiri monitoringis valdebulebis dakisreba usafuZvlo

tvirTi iqneboda samarTaldamcavebisaTvis. Tumca aseTi valdebu-
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leba maT akisriaT, rodesac sazogadoebriv taqsofons usmenen. isini

valdebulni arian pirdapir usminon da uyuron kidec molaparakes,

rom ar moxdes sxva pirebis saubris mosmena. Tumca aseTi valdebuleba

ar arsebobs sacxovrebeli saxlis satelefono saubris mosmenisas.

am dros SesaZlebelia saubris Cawera da Semdgom misi mosmena samar-

Taldamcavebis mier. am saqmeSi mosarCelem ver daamtkica, rom misi

telefonis mosmenis dros minimizaciis arajerovani arsebobis gamo

dairRva kanadis qartiis merve muxli.

R vaisis winaaRmdeg
1 S.C.R. 527, 1992

faqtebi:
mosarCele TaRliTobisTvis cnes braldebulad. amis Semdeg po-

liciam misi TvalTvali daiwyo da gaCnda eWvi, rom igi dakavSirebuli
iyo bolo dros Cadenil seriul mkvlelobebTan. policiam sasamar-
Tlosgan eWvmitanilis saxlisa da avtomobilis Cxrekis sanqcia mo-
ipova, Tumca veraferi aRmoaCina, rac eWvmitanils am mkvlelobebTan
daakavSirebda. Cxrekis mizniT policiam avtomobili policiis ganyo-
filebaSi miiyvana da iq Seamowma. mas Semdeg, rac Cxrekis sanqciis
moqmedebis vada amoiwura, policielebma avtomobilSi saTvalTvalo
aparatura daamontaJes da igi eWvmitanils daubrunes. amis safuZ-
velze policiam SeZlo eWvmitanilisaTvis TaRliTobaSi bralis wa-
yeneba. mosamarTlem, romelic saqmes arsebiTad ixilavda, dauSveb-
lad cno yovelgvari mtkicebuleba, romelic avtomobilSi damonta-
Jebuli aparatiT iqna miRebuli, radgan igi miRebuli iyo kanadis
adamianis uflebebis qartiis merve muxlis (piradi xelSeuxeblobis
ufleba) darRveviT. mosamarTlem eWvmitanili gaamarTla. saapela-
cio sasamarTlom gaauqma sasamarTlos gadawyvetileba da axali
procesis Catareba  gadawyvita.

kanadis uzenaesi sasamarTlos gadawyvetileba:
eWvmitanilis manqanaSi saTvalTvalo aparatis damontaJeba warmo-

adgens ukanono Cxrekasa da amoRebas, rac kanadis adamianis uflebe-
bis qartiis merve muxliT akrZalulia. manqanis TvalTvalisa da eWv-
mitanilis qmedebebis monitoringi arRvevs piradi cxovrebis xelSe-
uxeblobis uflebas. amasTan, monitoringis ufleba ar gaxldaT da-
kanonebuli sasamarTlos mier, rac kanaduri qartiis darRvevaa.



176

miuxedavad amisa, am saqmeSi Cxreka minimaluri gaxldaT. avtomo-

bilSi piradi cxovrebis xelSeuxeblobis dacvis molodini ufro nak-

lebia, vidre sacxovrebel saxlSi an ofisSi. avtomobilSi damonta-

Jebuli aparati moZvelebuli da arazusti xelsawyo iyo, Tanac is

daamontaJes avtomobilSi da ara uSualod eWvmitanilze. amasTan,

policias hqonda legitimuri mizani sazogadoebis dacvis saxiT _

rodesac am aparats amontaJebda, mas hqonda eWvi, rom piri dakavSi-

rebuli iyo seriul mkvlelobebTan.

am saqmeSi sadavo mtkicebulebebis dasaSvebobis sasargeblod

gadawyveta marTlmsajulebas SecdomaSi ar Seiyvanda. avtomobilis

adgilsamyofelis Sesaxeb informaciis arseboba sasamarTlo proce-

sis samarTlianobaze uaryofiTad sulac ar imoqmedebda. avtomo-

bilSi damontaJebuli aparati met informacias sulac ar iZleoda,

vidre es misi Soridan TvalTvaliT iqneboda SesaZlebeli. aseve unda

aRiniSnos, rom policia keTilsindisierad moqmedebda. maT aparatis

damontaJebisas gonivruli da dasabuTebuli eWvi hqondaT piris

mimarT. amasTan monitoringi 30 dRis ganmavlobaSi xorcieldeboda,

rac ar aris aragonivrulad gawelili periodi. am saqmeSi mosaxle-

obis dacva seriuli mkvlelisgan ufro didi mniSvnelobis interesia,

vidre policiis mier sadavo zomebis miReba. Sesabamisad, saTvalT-

valo aparatiT mopovebuli yvela mtkicebuleba axal sasamarTlo

procesze dasaSvebi unda gaxdes.
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